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United States 
Cirrntt Court of Appeals 


FOR THE NINTH CIRCUIT 


F. G. NOYES, as Receiver of the Washington-Alaska Bank, a 
corporation organized under the laws of the State of 
Washington, 

. Plaintiff in Error, 
Vv. 


W. H. PARSONS and JANE DOE PARSONS, his wife, 

FALCON JOSLIN and JANE DOE JOSLIN, his wife, 

JOHN SCHRAM and JANE DOE SCHRAM, his wife, 

E. L. WEBSTER AND JANE DOE WEBSTER, his wife, 

J. W. CLISE and JANE DOE CLISE, his wife, 

F, E. BARBOUR and JANE DOE BARBOUR, his wife, 

and WASHINGTON SECURITIES COMPANY, a corporation, 
Defendants in Error. 


Upon Writ of Error to the United States District Court for 
the Western District of Washington, 
Northern Division. 


BRIEF OF PLAINTIFF IN ERROR 


STATEMENT OF THE CASE 


This is an action at law, on a tort, for compen- 
Satory and exemplary damages given by section 7 of 
the Sherman Anti-Trust Act. The complaint al- 
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leges that the defendants and others violated section 
3 of that Act by contracting, combining and con- 
Spiring to limit, restrict and suppress competition in 
the banking business in a territory, to-wit, at Fair- 
banks, Alaska, and the surrounding region; that the 
plan of the defendants and their fellow-conspirators 
was executed and thereby one of the banks at Fair- 
banks was ruined and destroyed. ‘The receiver of 
that bank sues for the damage thus inflicted. 

We will briefly summarize the allegations of the 
complaint. ‘Three banking concerns did a banking 
business at Fairbanks; one, a partnership which was 
succeeded by a corporation organized under the laws 
of Nevada; this corporation the complaint calls the 
Nevada Company; another, a national bank called 
the First National Bank of Fairbanks; and a third, 
a corporation organized under the laws of the State 
of Washington, called in the complaint the Wash- 
ington Company (it is the receiver of the Wash- 
ington Company who is plaintiff in this action). 
The defendants (excepting the women) were the 
stockholders, and some of them were the directors, 
of the Washington Company; the women named are 
wives of stockholders of the latter company. Vari- 
ous contracts are set forth in the first fourteen para- 
graphs of the complaint by way of inducement, in 
order to show the system or plan adopted and pur- 
sued by the said banks in earlier years to suppress 
competition among them, and to exhibit the motives 
and purposes actuating the defendants and their 
fellow-conspirators in the transaction which forms 
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the gist of this action, namely, the transaction of 
1909 which destroyed the Washington Company, 
and which is set out in paragraph XV and succeed- 
ing paragraphs of the complaint. To this latter 
transaction the Washington Company was not a 
party; on the contrary, as the allegations of the 
complaint disclose, the Washington Company, as a 
corporation, was the deliberately chosen victim 
thereof, notwithstanding that its stockholders—as 
individuals, not as stockholders—profited enor- 
mously thereby. That transaction is described as a 
design, fully carried out, on the part of the de- 
fendants and the directorate of the Nevada Com- 
pany, to eliminate the Washington Company from 
the banking business with the purpose of limiting, 
restricting and suppressing competition and of con- 
centrating said business in the hands of the Nevada 
Company. The said design was carried out by three 
devices: (1) The stockholders of the Washington 
Company, in consideration of $140,000.00 ‘‘bonus’’ 
for their stock (really their share, paid in advance, 
of the anticipated and expected profits of the trans- 
action), transferred all the capital stock of the 
Washington Company, and all its assets, to the Ne- 
vada Company by means of a so-called sale of said 
stock,—a null and void sale and purchase because 
wholly wltra vires of the Nevada Company; (2) the 
operating heads of the Washington Company agreed 
with the Nevada Company not to start another com- 
peting bank; (3) a consolidation of the Washington 
Company and the Nevada Company was falsely 
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pretended by the directorates thereof to be effected. 
To carry out this pretense they occupied the same 
office, their effects and assets were commingled, and 
the Nevada Company changed its name by taking 
the name of the Washington Company, ‘‘ Washing- 
ton-Alaska Bank,’’ and announcement was made 
by the officers and persons in control of both said 
banks that they were consolidated. It is further 
alleged that, as the defendants well knew, the Ne- 
vada Company was insolvent; and that as the direct 
result of said transfer of stock and pretended con- 
solidation the Nevada Company and its directors 
were placed in absolute control of the assets of the 
Washington Company and thereby were enabled to 
and did convert nearly the whole thereof to their 
own use. And it is charged that by said pretended 
consolidation the defendants intended, among other 
things, to deceive the public and the creditors of the 
Washington Company as to the true strtus of that 
company and its affairs, and that thereby the public 
and said creditors were deceived as to such status 
and affairs so that in 1911, when the pretended con- 
solidated concern failed and closed its doors and a 
receiver was appointed by the Alaska Court and 
the assets were administered upon, said public and 
creditors and the Alaska Court and the receiver 
supposed and believed that the receiver was the of- 
ficial representative of and administrator upon the 
supposed consolidated corporation; but that by vir- 
tue of the fact (being matter of foreign law) that 
the laws of Nevada prohibited the Nevada Company 
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from consolidating with any foreign corporation, 
no consolidation really occurred and the receiver was 
the representative of the Nevada Company only; 
and that owing to the said deception practiced suc- 
cessfully by the defendants, it was not known until 
1915 that there had been no consolidation, and that 
in the latter vear, when this knowledge was first 
obtained, a receiver was appointed for the Washing- 
ton Company in Alaska, and shortly thereafter the 
same person was appointed receiver for said Wash- 
ington Company in Washington, where all the de- 
fendants live, and such receiver in Washington 
brings this action. 

To this complaint the defendants demurred on 
several grounds, but relied wpon two only, namely, 
that the complaint does not state facts sufficient to 
constitut: a cause of action, and that the action was 
not commenced within the time limited by law. The 
District Court sustained the demurrer on _ both 
grounds and entered judgment dismissing the com- 
plaint. To reverse this action of the lower court 
the plaintiff sued out the present writ of error. 


SPECIFICATION OF ERRORS RELIED UPON 


The plaintiff in error asserts and urges that the 
District Court erred in the following particulars: 


1. The Court erred in holding and deciding that 
the complaint of the plaintiff did not state facts 
sufficient to constitute a cause of action against the 
above-named defendants. 
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2. The Court erred in holding that the above- 
entitled action was not commenced within the time 
limited by law. 

3. The Court erred in sustaining the demurrer of 
the defendants to the complaint of the plaintiff. 

4. The Court erred in not overruling the de- 
murrer of the defendants to the complaint of the 
plaintiff. 

.. The Court erred in rendering judgment 
against this plaintiff upon the sustaining of the de- 
murrer of defendants. 


ARGUMENT 


The plaintiff contends that the contracts and con- 
spiracy of September, 1909, by which the Wash- 
ington Company was turned over to the Nevada 
Company and thereafter was despoiled by the latter, 
were the contracts and conspiracy of the defendants 
and the Nevada Company’s directorate, not of the 
Washington Company itself. The position of coun- 
sel for the defendants, as we understand it, is that 
the ‘‘whole body of the stockholders,’ i. e., each and 
every stockholder considered collectively, is iden- 
tical with the corporation, and that if all the stock- 
holders were party to that conspiracy, ‘pso facto so 
was the corporation. They make no distinction be- 
tween the action of each and every stockholder in 
dealing with his property in his own private interest, 
and the action of each and every stockholder as a 
stockholder, i. e., in dealing in the interest of the cor- 
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poration. They make ho distinction, that is to say, 
between private action by stockholders and corporate 
action. We insist upon that distinction. 

The plaintiff contends, as regards the branch 
of the demurrer based on the statute of limi- 
tations, that the defendants having admitted (for 
all present purposes) that the ‘‘sale’’ of their stock 
was null and void because ultra vires of the Nevada 
Company, and that therefore they are still the stock- 
holders of the Washington Company and that the 
directors in office at the time of said sale have been 
at all times since and are still the directors of the 
Washington Company, and having further admitted 
that by the pretended consolidation they intended 
to deceive and did deceive all creditors and all others 
who might have caused steps to be taken in behalt 
of the Washington Company against the defendants, 
and having further admitted that there was neither a 
sale nor a consolidation, and that the receiver for the 
Nevada Company was not the receiver for the Wash- 
ington Company, they have thereby, in legal effect, 
admitted that the statute of limitations did not run 
against the Washington Company’s right of action 
against themselves until that company should by 
some means or other be placed in such hands that it 
could sue them, i. e., until it should be given a voice 
with which to speak and an arm with which to 
strike; and we maintain, therefore, that the statute 
of limitations did not begin to run until the receiver 
was appointed for the Washington Company, to-wit, 
in 1915, and that the action was commenced in ample 
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time. Whereas, the defendants assert, as we under- 
stand their position, that the time began to run when 
the supposed consolidated concern closed its doors in 
1911 and expired three years thereafter. 

The District Court, in its opinion sustaining the 
demurrer, adopts the positions of the defendants 
on both branches of their demurrer (tr. pp. 61-64, 
69-71). The confusion of thought involved in the 
District Court’s rulings herein will, we respectfully 
submit, become apparent as we proceed. 


i 
The Complaint. States a Cause of Action 


On this branch of the demurrer to the complaint 
the District Court, we respectfully submit, went 
astray by failing to note, what we think is sufficiently 
clear on the face of the complaint, that the first four- 
teen paragraphs of the complaint contain nothing 
but formal allegations and matters of inducement, 
inserted for the purpose of exhibiting the origin 
and development of the banking business at Fair- 
banks and the status thereof existing, and the pur- 
poses actuating the defendants, when the conspiracy 
and combination of 1909, set forth in paragraph fif- 
teen and subsequent paragraphs of the complaint, 
was entered upon by the defendants and the Nevada 
Company and the latter’s directors. In said first 
fourteen paragraphs (tr. pp. 3-24) are set forth 
various contracts to which the Washington Com- 
pany was a party, and those contracts show clearly 
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that the owners of the said two banks, and of the 
First National Bank of Fairbanks, during a period 
of time commencing practically with the opening for 
business by said three banks, were intent upon re- 
ducing competition among said banks, and upon 
holding at as high a level as possible the rates and 
charges for services rendered by the banks to their 
custome1s and the public, and upon holding at as 
low a level as possible the price paid by the banks 
for gold-dust—the purchase of gold-dust or the han- 
dling of it upon a percentage basis being at all times 
a main item and feature of the business of each of 
said banks. All of these contracts were in plan vio- 
lation of section 3 of the Sherman Anti-Trust Act. 
These contracts, described and copied in the first 
fourteen paragraphs of the complaint, were made in 
the names of the three banks, or in the names of some 
of them and in those of the directors or stockholders 
of the others. So far as the contracts were made by 
the banks the latter were no doubt parties to the 
violation of the Sherman law as between the banks 
and their customers, whatever may be the case when 
the question of responsibility for such violation of 
law is narrowed down so as to lie between a given 
hank and its own directors and officers by whose ac- 
tion it became a party to the contracts. As to its own 
customers, and, indeed, as to the customers of the 
other banks also, the Washington Company became a 
law violator, became liable under said section 7, by its 
hecoming a party to the contracts mentioned in the 
said matter of inducement in the complaint. We do 
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not blink that fact. But we maintain that said prior 
participation by the Washington Company in prior 
illegal contracts is wholly unrelated to the plaintiff’s 
right to recover herein, for the following reasons: 
(1) Those prior contracts were separate and dis- 
tinct from the one in suit, as is shown by the fact 
that the parties thereto were not the same, for from 
the contract in suit the Washington Company was 
expressly excluded for the very purpose of making 
it the butt and victim of the conspiracy, and by the 
further fact that the purposes and intended means 
of accomplishing these purposes were not the same 
or even similar; (2) no damage to the Washington 
Company is alleged or shown to have resulted from 
said prior contracts except the comparatively small 
and separable sum of $5,000 claimed for the loss of 
the use of money paid for stock of the said First 
National Bank (tr. pp. 14, 47) —an allegation inad- 
vertently made and which can and should be re- 
jected as surplusage—but, on the contrary, all dam- 
age charged, except that inadvertently alleged as 
just stated, flowed from the conspiracy alleged in 
paragraph fifteen and _ succeeding paragraphs; 
(3) this is a suit by a corporation’s receiver against 
its directors and stockholders, not a suit between the 
bank and its customers or the bank and the other 
banks, and consequently even if the Washington 
Company had been a_ party to the last mentioned 
conspiracy (which it clearly was not) instead of the 
deliberately selected victim of it, the corporation 
eould recover against the natural persons who were 
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responsible for its participation therein to its loss, 
whether its directors or stockholders or both. 


A. 


The Contracts and Conspiracy of September, 1909, 
Were Separate and Distinct from Those 
4 Preceding Them 


It is true that in paragraph XI of the complaint 
(tr. p. 12) it is alleged that the first agreement, com- 
bination and conspiracy entered into was continued 
up to and including January 4, 1911, but that alle- 
gation, when read in the light of the others in the 
complaint setting forth specifically im tpsis verbis 
the subsequent contracts, means no more than that 
the purpose to control the banking business at Fair- 
banks and to eliminate competition therefrom, per- 
sisted in the minds of the parties to said original 
contract, or some of them, down to 1911, as evidenced 
by said other contracts. Though technically the 
directors or officers of the banks were not parties 
to most of the written contracts set forth in the com- 
plaint, the contracts being in form contracts of the 
corporations, yet in the nature of things the direc- 
tors were parties to the conspiracies and combina- 
tions evidenced by said contracts. Therefore it is cor- 
rect to say that the parties to each unlawful combina- 
tion and conspiracy were the banks signatory and 
the directors of such banks. But though in the na- 
ture of things the directors of any signatory bank 
must have been parties to the breach of law involved 
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in entering into such contract, combination and con- 
spiracy, the converse is not true: it is not true that 
because the persons who were directors of a given 
bank were parties to an unlawful conspiracy and 
combination, therefore the bank was a party too. 
Thus, considering paragraph XIII of the com- 
plaint (tr. p. 14), it is charged that the Washington 
Company and the Nevada Company and their direc- 
tors suspected that the First National Bank was 
violating the original agreement of 1905, and, there- 
fore, to carry out the purpose of that agreement, 
determined to buy and did buy the stock of the First 
National Bank. It is clear that the First National 
Bank was not and could not be a party to that agree- 
ment to sell its stock, though its stockholders, not 
as stockholders, but as individuals, were such par- 
ties; and it is also clear therefore that the First 
National Bank was not a party to the plan of the 
Washington Company and the Nevada Company 
and their directors involved in that particular con- 
spiracy. Tor the sale of that stock by those stock- 
holders, as individuals, was individual, not cor- 
porate, action. The stockholders of the First Na- 
tional Bank, as individuals, may or may not have 
been parties to such plan and have intended to fur- 
ther it by such sale, but the First National Bank 
clearly was not a party thereto. Whether by virtue 
of said sale and the consequent surrender of the 
First National Bank to the Washington Company 
and Nevada Company, the First National Bank 
ceased to be a party to the original combination and 
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conspiracy—and to any combination and conspiracy 
—is a question which will, in effect, be answered 
hereinafter. Whether by said sale the selling stock- 
holders of the First National Bank were parties 
to said plan to further concentrate and control the 
banking business at Fairbanks, which was the actu- 
ating motive of the purchasers of the stock, is a 
question of fact, depending for its answer upon the 
quo anvmo or intention of the sellers or upon the 
natural result of that sale; if their purpose was to 
further that end, or if they knew that the direct and 
natural result of the sale was to further that end, 
then they were such parties (Standard Ou Case, 
221 U.S. 1, and Tobacco Case, 221 U.S. 106). 

Another contract to which the First National 
Bank was not a party, either nominally or actually, 
is that set forth in paragraph XIV of the complaint 
(tr. pp. 22-24); its purpose was, apparently, to 
equalize the profits of gold-dust handling as between 
the Washington Company and the Nevada Com- 
pany. 

still other agreements to which the First Na- 
tional Bank was in no sense a party are those set 
forth in paragraph XV of the complaint and subse- 
quent paragraphs (tr. p. 24, ff.). And neither was 
the Washington Company in any sense a party to 
the last mentioned agreements. 

So that it is clear that the above-mentioned alle- 
gation in paragraph XI of the complaint, that the 
original agreement, combination and conspiracy of 
1905 was continued down to 1911, means, when read 
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in connection with the other allegations of contracts 
entered into later, only that the abstract purpose 
which was the motive for entering into said original 
agreement continued and persisted down to 1911; 
that it was concretely present during all of that 
time, not in all of the parties to the original combin- 
ation and conspiracy, but, as the process of elimina- 
tion above used demonstrated, in only a part of said 
parties. For first we find the First National Bank, 
as a corporation, excluded, and later the Washing- 
ton Company, as a corporation, is excluded. To the 
conspiracy evidenced by the agreements set forth in 
the fifteenth and succeeding paragraphs it is clear 
that neither the first National Bank nor its real 
stockholders nor its real directors were parties. We 
say ‘‘real’’ because the so-called sale, above men- 
tioned, of the stock of the First National Bank to 
the other two banks was ultra vires of the purchas- 
ing banks, and therefore null and void, and of 
course the result is that the ‘‘sellers’’ of the stock 
continued to be stockholders, and the directors there- 
tofore chosen from among their number continued 
to be the First National Bank’s directors, after the 
‘‘sale’’ no less than they were before (see tr. .p. 41). 
Now said true stockholders and directors of the 
First National Bank are not alleged to have even 
known of the contracts alleged in the fifteenth and 
later paragraphs. While, therefore, the complaint 
does not affirmatively allege that the First National 
Bank dropped out of the original and every subse- 
quent combination and conspiracy, it is patent from 
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the allegations made that it did so drop out. It does 
not follow that having once become a party to such 
a combination and conspiracy it could not cease to be 
a party if any members of the combination persisted 
in the original plan, or in a subsequent but similar 
plan. The very purpose of sections 4 and 5 of the 
Sherman Act is to dissolve combinations. The law 
itself contemplates an enforced dropping out of all 
the parties to a combination. The same result may 
be attained by the voluntary action of the parties. 
If all may discontinue, then some may discontinue, 
notwithstanding that others continue in the unlaw- 
ful combination and conspiracy. This is not to say 
that any party, by so discontinuing, can escape its 
or his liability under section 7, or under sections 1, 
2, or 3, for acts done prior to ceasing to be a party, 
or for damages accruing subsequent to so ceasing to 
be a party but being the proximate and natural and 
probable consequences of acts done theretofore. But 
by the very act of ceasing to be a party it or he 
would be freed from lability for all damages subse- 
quently accruing and disconnected from and not 
proximate to or naturally flowing from the acts done 
prior to so ceasing to be a party. 

For instance, the First National Bank was a party 
to the original agreement but certainly it could not 
be held responsible by the creditors of the Wash- 
ington Company for the damages they sustain 
through the insolvency of the latter company caused 
by the things and acts alleged in the fifteenth and 
subsequent paragraphs. For, as the complaint shows, 
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the First National Bank was in no way a party to 
those matters, unless participation in the other and 
prior contracts made it so. The argument that it 
was and is so responsible because each member of 
a conspiracy is responsible for the acts of every 
other member done in and about furthering the con- 
Spiracy, does not refute this position because it begs 
the question,—it assumes that the original conspir- 
acy still existed because a purpose of controlling 
the banking business which actuated said original 
conspiracy also actuated the making of the contracts 
set forth in the fifteenth and later paragraphs. But 
it was not the same conspiracy or combination, as 
we have already shown, because it was by different 
parties (namely, only a part of the members of the 
original conspiracy) and was for the benefit of dif- 
ferent parties (namely, only a part of the orig- 
inal parties), and it was to be accomplished by 
different means (namely, by the total elimination of 
a bank wholly outside the membership of the last 
mentioned conspiracy, though a member of the orig- 
inal one, namely, the Washington Company). If 
different parties, wholly different distribution of 
benefits, and different means of accomplishing pur- 
poses, do not indicate and demonstrate different and 
distinct conspiracies, we are at a loss to know what 
would. 

‘Indeed, it seems absurd to say that a combination 
directed to the mutual benefit of A and B and C is 
the same as a combination devoted to the benefit of 
A and B only, such benefit to be obtained by the de- 
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sioned and calculated destruction of C. It seems ab- 
surd to say that a combination intended to benefit 
mutually the Nevada Company, the Washington 
Company and the First National Bank of Fairbanks, 
or the first two banks only, is identical with a com- 
bination intended to benefit the Nevada Company 
and the stockholders of the Washington Company, 
not as stockholders but as mdividuals, by means of 
the destruction of the Washington Company. 


By means of numerous contracts three distinct 
conspiracies are set out in the complaint, two of 
them as a matter of inducement and the third as 
the ground of this action. The first one is the con- 
spiracy between the three banks in 1905 (which we 
eall herein the original conspiracy), set out in para- 
eraph X (tr. pp. 8-12). The second one is the con- 
spiracy between the Nevada Company and _ the 
Washington Company (and possibly the stockhold- 
ers of the First National Bank), set out In para- 
graph XIII (tr. p. 14). The third one, and the 
ground of action in this case, is the conspiracy be- 
tween the Nevada Company, and its directors, and 
the stockholders of the Washington Company, set 
out in paragraph XV and succeeding paragraphs 
(tr. p. 24). While all three were directed at con- 
trolling the banking business at Fairbanks and the 
surrounding country, the first was aimed at controll- 
ing it and keeping it in the hands of the owners of 
three banks; the second at keeping it in the hands of 
the owners of two banks; the third at keeping it in 
the hands of the owners of one bank. 
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The purposes and results of the last-mentioned 
conspiracy are a good test as to whether the Wash- 
ington Company was really a party thereto (we say 
really, because it was certainly not nominally a 
party thereto). If the corporation, as such, partici- 
pated in that conspiracy it certainly must have been 
because of expected advantage or profit to itself as 
a corporation, but so far from that being the case 
it had nothing to expect but absorption of its sub- 
stance by the Nevada Company, and that was the 
result. It may be asserted that, though it would be 
an abuse of their power and position, a corporation 
may be made by its stockholders or directors to en- 
ter a conspiracy, if they can see that, though it will 
hurt the corporation, it will benefit the stockholders. 
But as we have already shown, the stockholders, as 
such, ean be benefited only if the corporation is bene- 
fited, no matter what may be the case as to any in- 
dividual benefit which they may reap. Certainly it 
was not as stockholders but as disposers of property 
at an enormous excess over its real value that the 
defendants profited. And it was not as a stock- 
holder thereafter that the Nevada Company profited, 
but as a despoiler and pillager of the Washington 
Company. It simply took advantage of its position 
to rob the Washington Company. It is indisputable, 
we hold, that the fortunes of a stockholder, as such, — 
go up or down as the fortunes of the corporation 
20 up or down. 

But, it may be argued, and was argued in the 
lower Court, that it is immaterial if the conspiracy 
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of 1909 was distinct from the other two, for the 
complaint charges that all the stockholders of the 
Washington Company entered into it, and all of the 
stockholders are identical with the corporation; 
therefore the corporation was a party to said third 


conspiracy. 
B 
A Corporation Is Not Indentical with All Its Stock- 
holders 


It is indispensable to the supporting of the de- 
murrer for insufficiency of the complaint that the 
whole body of the stockholders should be held to be 
identical with the corporation. Hach and every 
one of the stockholders of the Washington Company 
was a party, the complaint charges, to the combina- 
tion and conspiracy of September, 1909. It is mani- 
fest from the complaint that the Washington Com- 
pany, as a corporation, was not such party. Jt did 
not assign the defendants’ stock to the Nevada Com- 
pany. Jt did not plan that the banking business 
should be centered in the Nevada Company by and 
through its own destruction and ruin. We should 
deem it a waste of this Court’s time, and an inex- 
eusable trespass against its patience, to dwell upon 
this point were it not for the fact that the lower 
Court fell into the error of assuming that the cor- 
poration and the whole body of its stockholders are 
identical, and that if all the stockholders do a cer- 
tain act that act is therefore the act of the corpora- 
tion. In ruling on the demurrer, the lower Court 
Saul (tr. p. 61): 
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“= * * it is sought to draw a distinetion be- 
tween the whole body of the stockholders of the 
corporation and the corporation itself; so as to 
place the guilt, if any, upon the stockholders, 
and still leave the corporate entity guiltless.”’ 


Moai (ike 0. bo)’: 


‘‘All the stockholders of this corporation, it 
is alleged, joined the combination. The re- 
ceiver, then, represents no person who is di- 
rectly. interested who 1s not a De to the un- 
lawful combination, and as such party to an il- 
legal combination, cannot sue under the Sher- 
man Act for damages which he has suffered.’’ 


Our answer to this is that the receiver does rep- 
resent the corporation and that the corporation was 
not a party to, but was the carefully selected victim 
of, the combination and conspiracy of 1909, and that 
the receiver, in the corporation’s right, can sue un- 
der the Sherman Act for the damages it sustained 
therefrom. 

In order to preserve clarity of thought it is nec- 
essary to look squarely at the ambiguity which lurks 
in the expression ‘‘whole body of the stockholders, ”’ 
used by the lower Court. Stockholders are natural 
or artificial persons who bear a certain relation, well 
defined by law, to a corporation; in this use of the 
word the relation is a part of the definition of it; 
for instance, ‘‘the stockholders elected A, B, and C 
directors of the corporation’’; that is an activity 
strictly as stockholders—the relation is part of the 
very idea; that is the proper meaning of the term. 
But the term is also used to refer to those persons, 
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not in connection with this relation as a part of the 
definition of the term but only as a description of 
persons—a description used 1n connection with some 
relation entered upon or sustained by those persons 
to something other than the corporation; for in- 
stanee, ‘‘the stockholders of company A have or- 
ganized company B’’; so used, it clearly means 
that certain persons, who are stockholders of com- 
pany A, have, not as stockholders of A but as indi- 
viduals, organized company B; it is no part of their 
business as stockholders of A to do anything except 
act in regard to the business of A—it is no part of 
their business as such stockholders to organize Bb. 
And it is immaterial that it is ‘‘the whole body of 
the stockholders’’ who act, i. e., each and every one 
of them; it is still personal, individual action, not 
action in the relation which gives the import to the 
term ‘‘stockholders’’ when properly and _ strictly 
used. When it is said that the whole body of the 
stockholders of the Washington Company sold their 
stock to the Nevada Company, nothing more can 
logically be meant than that each and every person 
who answered to the description of stockholder of 
the former company, acting in his personal and in- 
dividual capacity, not acting as a stockholder, sold 
his stock to the latter company. It is no part of the 
business of a stockholder, and it is not within his 
power as a stockholder, to sell his stock. That is 
simply individual action dealing with his property, 
not action as a stockholder. 


In discussing this case one must mark carefully 
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which meaning attaches to the word ‘‘stockholders’’ 
in a given statement or proposition. This dual 
meaning of the term was kept clearly in mind by the 
Supreme Court of Ohio in Goodin v. Cincinnati ete. 
Co., 18 Oh. St. 169, 183, when it said: 


‘‘A director whose personal interests are ad- 
verse to those of the corporation has no right 
to be or act as a director. As soon, as he finds 
that he has personal interests which are in con- 
flict with those of the company, he ought to re- 
sign. No matter if a majority of the stockhold- 
ers, aS well as himself, have personal interests 
in conflict with those of the company. He does 
not represent them as persons, or represent 
their personal interest. He represents them as 
stockholders, and their interests as such. He is 
trustee for the company, and whenever he acts 
against its interests—no matter how much he 
thereby benefits fore:gn interests of the individ- 
ual stockholders, or how many of the individual | 
stockholders act with him—he is guilty of a 
breach of trust, and a court of equity will set 
his acts aside, at the instance of stockholders or 
creditors who are damnified thereby. Any act 
of the directory by which they intentionally 
diminish the value of the stock or property of 
the company is a breach of trust, for which any 
of the stockholders or creditors may justly, com- 
plain, although all the other stockholders and 
creditors are benefited. in some other way, more 
than they are injured as such.’’? (The italies 
are the Court’s. ) 


Now, the proposition, accepted and adopted by the 
lower Court, that a corporation is identical with the 
body of its stockholders, is at daggers drawn with 
fundamental conceptions regarding corporations 
and, with great deference to the District Court, is 
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not the law. Could each and all of the stockholders, 
uniting in a deed of the corporation’s property, con- 
vey it away? Would their act be the act of the cor- 
poration? If a debt be owing to the corporation 
could each and all of the stockholders join in a suit 
to recover it? 

In Parker v. Bethel Hotel Co., 96 Tenn. 252, 277- 
279, 34 8. W. 209, 215, the Court said: 


‘The proposition is, that if one person owns 
all the shares of stock of a corporation which 
owes no debts, he, in virtue of such ownership, 
becomes the equitable owner of all its property, 
or, at least, may sell and dispose of it by deed, 
if he choose to do so. * * * A corporation and 
its shareholders are distinct legal entities. In 
Keith v. Clark, 4 Lea, 718, this Court held that, 
notwithstanding the State owned all the stock 
in the Bank of Tennessee, ‘the bank and the 
State are entirely different legal entities,’ and 
in Lnllard v. Porter, 2 Head, 177, it was said, 
‘stockholders are totally distinct from the cor- 
poration.’ Important consequences result from 
this rule. The shareholders are neither respon- 
sible for the debts nor for the torts of the cor- 
poration. In the absence of special cireum- 
stances, the shareholders cannot be parties, 
either plaintiffs or defendants, in actions re- 
specting corporate rights, nor have they any 
title or direct interest in the property of the 
corporation. 

‘* “Shareholders,’ savs Thompson, ‘are not joint 
tenants, ol in any other sense, co-owners of the 
corporate property, either before or after its 
dissolution. The title to it rests exclusivelv in 
the legal entity called the corporation. A share 
of the capital stock merely gives the right to 
partake, according to the amount put into the 
fund, of the surplus profits of the corporation, 
and ultimately, on the dissolution of it, of so 
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much of the fund thus created as remains un- 
impaired, and is not liable for the debts of the 
corporation.’ Thomp. Corp. §1071. As the share- 
holders have no direct interest in the corporate 
property, they cannot convey the real estate of 
the corporation, though all join in the deed.’’ 


In Wheelock v. Moulton, 15 Vt. 519, 522, Moulton 
and Hutchinson, owners of all the stock of a cor- 
poration, conveyed its real estate, in mortgage, to 
secure the repayment of money borrowed from 
Wheelock. The suit was to enforce the mortgage. 
Judge Redfield, speaking for the Court, said: 


‘he fact that the signers of this deed owned 
the whole of the shares, will make no differ- 
ence, in regard to the necessity of a vote of the 
corporation, in order to convey the land. The 
title to the land was in the corporation, not in 
the individual stockholders. The deed of one, 
or any number of the stockholders will not 
affect the title of the land. The share owners 
are not tenants in common of the land. They 
have no title, whatever, to any of the property 
of the corporation. It is true that one, who 
owned all the shares, might control the corpora- 
tion, and so he could if he owned a majority of 
the shares; but he could, in either case, do 
ut only by a vote of the corporation, at a meet- 
ing held in strict accordance with the statutes 
of the corporation. This, in the present case, 
was not attempted. And the deed is what its 
terms import—that of Moulton and Hutchinson, 
m their private capacity.” 


In Button v. Hoffman, 61 Wis. 20, the argument 
underlying the view of the lower Court in the case 


at bar was put baldlv, and was answered by the 
Court, thus: 
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“The evidence of the plaintift’s title was that 
the property belonged to a corporation known 
as “I'he Hayden & Smith Manufacturing Com- 
pany,’ and that he purchased and became the 
sole owner of all the capital stock of said cor- 
poration. As the plaintiff in his testimony ex- 
pressed it, ‘I bought all the stock. I own all 
the stock now. I became the absolute owner of 
the mill. It belonged at that time to the com- 
pany, and I am the company.’ * * * Is this 
sufficient evidence of the plaintiff’s title? We | 
think not. The learned counsel of the respond- 
ent in his brief says: ‘The property had for- 
merly belonged to the Hayden & Smith Manu- 
facturing Company, but the respondent had 
purchased and become the owner of all the 
stock of the company, and thus became its sole 
owner.’ Hrom the very nature of a private 
business corporation, or, indeed, of any corpor- 
ation, the stockholders are not the private and 
Joint owners of its property. The corporation 
is the real, though artificial, person substituted 
for the natural persons who procured its crea- 
tion and have pecuniary interests in it, in which 
all its property is vested, and by which it is 
controlled, managed, and disposed of. It must 
purchase, hold, grant, sell, and convey the cor- 
porate property, and do business, sue and be 
sued, plead and be impleaded, for corporate 
purposes, by its corporate name. * * * These 
general principles sufficiently establish the doc- 
trine that the owner of all the capital stock of 
a corporation does not therefore own its prop- 
erty, or any of it, and does not himself become 
the corporation, as a natural person, to own 
its property and do its business in his own 
name. While the corporation exists he is a 
mere stockholder of it, and nothing else.”’ 


In Gallagher v. Germania Brewing Oo., 53 Minn. 
214, 219, 54 N. W. 1115, 1116, the plaintiff sued to 
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recover for goods sold and delivered by his assignor 
to the defendant corporation. B. and V., sole owners 
of the corporation’s stock, intervened, setting up 
their exclusive ownership of the stock, and their 
ownership of two judgments, one in favor of B., 
the other in favor of V., against the plaintiff’s 
assignor, recovered before the assignment to plain- 
tiff, and which judgments, on account of the in- 
solvency of said assignor, they prayed to be equit- 
ably set off against the plaintiff’s claim. Judge 
Mitchell, speaking for the Court, discussed the in- 
tervenor’s contention, and said: 


‘To allow the set-off here, it is necessary to 
wholly ignore the legal doctrine, or fiction, 
whichever you may eall it, that a corporation 
is an entity separate and distinct from the body 
of its stockholders, and to treat it as a mere 
association of individuals who are the real par- 
ties in interest. 
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‘“‘Tllustrations might be multiplied indef- 
initely to show that to recognize any such nght 
(of set-off) would result in the worst sort of 
complications, and that the only safe or sound 
rule is to adhere strictly, in such cases, to the 
doctrine of a corporate entity distinct from the 
individual stockholders.’’ 


In the English case of Foster d&: Son, Limited, v. 
Commissioners of Inland Revenue, (1894) 1 Q. B. 
516, the question was, whether the transfer of the 
property of a partnership by the eight members 
thereof to a limited company organized by them 
to take over and conduct the business was subject to 
an ad valorem duty “‘upon conveyance or transfer 
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on sale of any property,’’ under the terms of the 
Stamp Act. The lower Court was divided in opin- 
ion, one judge being of opinion that the eight per- 
sons and the corporation were not identical, but 
the other judge being of opinion that they were 
identical. The case was therefore carried to the 
Court of Queen’s Bench, where by a unanimous 
Court the corporation and the eight persons were 
held to be not identical. Lord Justice Lindley said: 


‘Although the persons of the first eight parts 
may be, and were, members of John Foster & 
Co., Limited, John Foster & Co., Limited, is not 
those eight individuals; John Foster & Co., 
Limited, is a corporation. We have accordingly 
two parties, one party consisting of several in- 
dividuals, and the other party consisting of a 
corporation. Whether they are or are not the 
members, or the only members of the corpora- 
tion, is wholly immaterial. The corporation is 
a totally different person from them in any 
capacity you choose to assign to them except a 
corporate one. * * * Now, what is that instru- 
ment? It is certainly a conveyance of prop- 
erty—that is obvious. In order to amount to a 
conveyance of property there must be a person 
conveying and a person taking, and you have 
miem bovh here. ~ * * but then it. is argued 
that it is only a redistribution of property. I 
do not consider it a redistribution at all. It is 
an entire transfer of property from one set of 
people to another person altogether, and wheth- 
er there are, as there may well be hereafter, 
additional persons taking shares in this com- 
pany, is perfectly immaterial.’’ 


And Lord Justice Kay said: 


‘‘In the first place, a corporation is a differ- 
ent thing from the individuals who compose it.”’ 
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And Lord: Justice Smith said: 


‘It seems to me that the company limited are 
not the same persons as the eight members of 
the old firm—they are different altogether.’’ 


See, as representative of a vast number of author- 
ities supporting the same doctrine: 


Humphreys v. McKissock, 140 U. 8. 304; 
State v. Morgaws L. & T. RL & S. 8S. Com 
106: lua. 5135525, 3 Hon 1a Dae 
Baldwin v. Canfield, 26 Minn. 43; 
Puritan Coal Mimng Co. v. Penn. Ry. Co., 
85 Atl. 426, 433; 
Morawetz on Priv. Corp., §$227-234 ; 
Green’s Brice’s Ultra Vires (2d. Am. Ed), 
§$1, 2. 
€ 
Exceptions to the Rule that a Corporation is an Entity 
Distinct from Its Stockholders 
In a few early cases the courts ascertained the 
citizenship of the corporation by the citizenship of 
its stockholders. This was done in determining 
whether the federal courts had jurisdiction on the 
ground of diversity of citizenship. Bank of United 
States v. Deveaux, 5 Cranch (U. 8.) 61. But later 
this method of determining the citizenship of a cor- 
poration (i. e., by examining into the citizenship of 
the stockholders) was abandoned and repudiated by 
the very courts which had used it; and a corporation 
for a long time past and now, alike in federal and 
state courts, in law and equity cases, has been and 
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is universally held to be a citizen and inhabitant of 
the jurisdiction under the laws of which it was or- 
ganized. Lowsville Railroad Co. v. Letson, 2 How. 
(U. 8.) 497, 554-559; Marshall v. Baltumore & Ohio 
Railroad Co., 16 How. (U. 8.) 314; dfuller v. Dows, 
94 U.S. 444; St. Lows & San Francisco Ry. Co. v. 
James, 161 U. 8. 545. 

So that this class of cases is no longer an excep- 
tion to the rule, that a corporation 1s an entity sep- 
arate and apart from its stockholders, and has not 
been such exception for a long time past. 
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ation, when such contracts are intended to inure to 
its benefit, and do in point of fact inure to its bene- 
fit, and the benefit is accepted by it, and the con- 
tracts are thereby adopted. 1 Redfield, Law of Rail- 
ways (5th ed.), p. 18; Edwards v. Grand Junction 
Ry. Co., 1 Mylne & C. 650; Stanley v. Birkenhead 
Ry. Co., 9 Simons 264; Inttle Rock & F. S. R. Co. v. 
Perry, 37 Ark. 164; Bommer v. American etc. Mfg. 
Co., 81 N. Y. 468. But if the benefit is not actually 
accepted by the corporation and the contract thereby 
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adopted, the contract is not enforceable against it. 
Penn. Match Co. v. Hapgood, 141 Mass. 145, 7 N. EH. 
22; Caledonian & Dumbartonshire Ry. Co. v. Magis- 
trates of Helensburgh, 2 Macqueen’s Appeals 
(House of Lords) 391; Gent v. Insurance Co., 107 
Ill. 652; Morrison v. Gold Mt. G. M. Co., 52 Cal 
306; Hawlhuns v. Mansfield G. M. Co., 52°Cal. Sia; 
Morawetz on Priv. Corp., §§547-549. And (2) where 
individuals create a ‘‘paper’’ corporation to cover 
a fraud or wrong, or by means of a corporation al- 
‘ready existing intentionally cover a fraud or wrong, 
or resort to the corporate form to free themselves 
from individual obligations which, prior to the or- 
ganization of the company, attached to them with 
respect to the business they propose to carry on by 
means of the company. Such were the cases of 
Innn & Lane Timber Co. v. Umted States, in this 
Court, 196 Fed. 593; WeCaskill Co. v. United States, 
216 U. 8. 504, 514-515; United States v. Milwaukee 
Refrigerator Transit Co., 142 Fed. 247; In re Rte- 
ger, 157 Fed. 609. 


But these classes of cases have nothing in com- 
mon with the case at bar. In the first class, the 
corporation, when it becomes organized, is held 
to adopt the contract. In the second class, the 1n- 
corporation is considered merely colorable, and the 
corporation is held to be bound by the obligations 
of the corporators. Both classes are almost invar- 
iably in equity and exist, absolutely invariably, for 
the prevention of fraud and for the forwarding of 
right. The case at bar is at law, and the defendants 
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ask that the corporation be absolutely identified with 
them—and for what purpose? To frustrate a right 
and to protect a fraud and wrong. 


After referring to the exceptional classes of cases 
just mentioned, Cook says in his work on Corpor- 
ations, §$663, 664: 


‘The above illustrations, however, are merely 
exceptions to the general rule that a corpora- 
tion is an entity that exists independently of 
its stockholders and that that entity will be 
respected and upheld by the courts.’’ 


The general rule 1s recognized even in the very 
cases which belong to the said exceptional classes. 
Thus, in McCaskill Co. v. United States, supra, the 
Supreme Court of the United States said (216 U.S. 
004, 514) : 


‘*Undoubtedly a corporation is, in law, a per- 
son or entity entirely distinct from its stock- 
holders and officers. It may have interest dis- 
tinct from theirs. Their interests, it may be 
conceived, may be adverse to its interest.”’ 


And in Umited States v. Milwaukee Refrigerator 
Transit Co., supra, the Court said (142 Fed. 247, 
255) : | 


‘Tf any general rule can be laid down, in the 
present state of authority, it is that a corpora- 
tion will be looked upon as a legal entity as a 
general rule, and until sufficient reason to the 
contrary appears; but, when the notion of legal 
entity is used to defeat public convenience, jus- 
tify wrong, protect fraud, or defend crime, the 
law will regard the corporation as an associa- 
tion of persons.’’ 
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Morawetz says in his work on Private Corpora- 
tions, $227: 


“= * * courts of law, as distinguished from 
courts of equity, do not, as a rule, look beyond 
the fiction of a separate corporate entity. * * * 
At law, a corporation and its shareholders are 
considered as entirely distinct from each other.’’ 


And in §232 the same author says: 


‘‘It has been pointed out, that the fiction by 
which a corporation is treated as an entity dis- 
tinct from its shareholders has its important 
uses. In many instances, the application of this 
fiction is absolutely essential; and it may be 
laid down as a general rule, that the convenient 
administration of justice is best served by treat- 
ing a corporation as a collective entity, without 
regard to its individual shareholders, i all cases 
except those in which the equtable rights and 
liabilities of the shareholders cannot be ascer- 
tained and enforced without considering the 
real relation existing between the parties. 

‘Liabilities incurred by parties in a corpo- 
rate capacity are materially different in their 
scope and effect from labilities incurred in a 
personal capacity, whether severally or jointly, 
or as partners. It is a question of intention 
whether the parties have incurred a hability of 
the one class or the other, and the intention 
of the parties is indicated by the form in which 
they have contracted or acted. If persons use 
a corporate name or form in entering into a 
contract, this indicates that they intend to con- 
tract as a corporation, and not personally; and 
if they enter into a contract under a firm name, 
or individually, this is prima facie evidence that 
they intend to be bound personally. This dis- 
tinction must be observed even where all the 
shares in a corporation are held by a single per- 
son; his transactions in the corporate name 
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would differ in substance and legal effect, as 
well as in form, from those entered into per- 
sonally. Jn all cases it is indispensable that the 
fiction of a corporate entity apart from the m- 
dividual shareholders be preserved wnimpaired, 
im measuring and enforcing those rights and 
obligations which are of « corporate character.” 


The ground of the exception, then, is always and 
unfailingly the same; namely, prevention of fraud 
and wrong. Practically all of the cases are in equity. 
But even some law eases recogize the principle 
which creates the exception—1i. e., that, if to apply 
the doctrine that a corporation is distinct from its 
stockholders would result in protection to fraud or 
wrong, the doctrine will not be apphed, but the 
corporation and stockholders will be considered 
identical. We say ‘‘recognize’’ the principle, for in 
no case at law that we have found, has the exception 
actually called for application. For instance, the 
principle was recognized in a case on which the 
lower Court relied, in the case at. bar, very greatly; 
namely, State v. Standard Oil Co., 49 Oh. St. 137. 
But in that case the corporation, as such, was guiltv 
of illegal and wltra vires acts, and therefore there 
was no occasion actually to apply the exception. 
But it is clear, from what the Court savs in that 
case, that if the unearthing of the wrong and the 
striking down of the barrier protecting fraud had 
depended upon doing so, the Court would have ap- 
phed the exception, even in that case at law. What 
we insist on is this, that whether it be an equity 
case or a law case, the ground for the exception and 
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its application is always the same—prevention of 
fraud and wrong. Most clearly, therefore, there 
is no possible ground in this case upon which the 
defendants can invoke the application of the ex- 
ception, no possible reason for them to insist 
that they and the corporation are identical. For 
they do not invoke the exception in order to un- 
earth fraud or prevent wrong, but to protect fraud 
and wrong, and the Court will not hear them for 
that purpose. 

The cases of State v. Standard Ow Co., 49 Ob. 
st., 137, 30 N. H. 279, 15 L. R. A. 145, 34 Am. St 
Rep. 541, just now referred to, and People v. North 
River Sugar Refining Co., 121 N. Y.-587, 24 N. E. 
834, 9 L. R. A. 33, are much relied upon by the lower 
Court in this case (tr. pp. 62-64). Both of those 
cases were in the nature of quo warranto, and there- 
fore were at law. Because those two cases seem to 
be the authorities on which, almost if not quite ex- 
clusively, the lower Court seems to have sustained 
the demurrer herein on the ground of failure of the 
complaint to state a cause of action, they demand 
a detailed consideration. We will first consider the 
Ohio case and then the New York case. 


State v. Standard Oil Co., 49 Oh. St. 137. 


We have stated that this case was at law, but it is 
apparent that it was treated more as an equity suit 
than-as a law action. The prayer of the amended 
petition closed with the words ‘‘and that such other 
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relief be granted in the premises as to the court 
may seem just and proper,’’ and the relief actually 
eranted by the Court was granted under this gen- 
eral prayer—no part of the relief specifically prayed 
for was granted. We mention this only incidentally, 
for it is not upon this narrow ground of the form 
of the action or the character of the relief given 
that we place our statement that the case forms no 
exception to the rule that courts recognize the non- 
identity of stockholders and corporation, except 
where to do so would protect fraud or wrongdoing. 


The case shows on its face that the defendant com- 
pany, in its corporate capacity, Was an active par- 
ticipant in the ultra vires combination and trust set 
forth in the opinion. The contract creating the 
terms and conditions of the trust provided that in 
each of the four States of Ohio, Pennsylvania, New 
Jersey and New York, a corporation should be or- 
ganized to be called the ‘‘Standard Oil Company of 
— — '— —”’ (here followed the name of the State 
under which it was organized), ‘‘provided, however, 
that instead of organizing a new corporation, any 
existing charter and organization may be used for 
the purpose when it can advantageously be done’; 
and the contract further stipulated, in paragraph 
II, sub-paragraph (7), that ‘‘all the property, real 
and personal, assets, and business, of each and all 
of the corporations and limited partnerships men- 
tioned or embraced in class first shall be transferred 
and vested in the said several Standard Oil Com- 
panies. All of the property, assets, and business 


36 


in or of each particular state shall be transferred to 
and vested in the Standard Oil Company of that 
particular state,’’ and in sub-paragraph (9) is a 
similar provision regarding other corporations and 
partnerships conveying all their property and assets 
to the Standard Oil Company ‘‘of the proper state.”’ 


Now, no new Standard Oil Company was organ- 
ized in Ohio under the terms of this contract, but 
the then existing company, the one organized in 
1870, the defendant in the case, took over the prop- 
erty of said numerous other corporations and part- 
nerships in Ohio, and acted as the holding con.pany, 
or, more properly speaking, the absorbing company 
of those other concerns, during a period of eight 
years. 


As the Court says in its opinion, 49 Oh. St. 179, 
30 N. E. 288: 


“The agreement provides, in the first place, 
that the parties to it shall be divided into three 
classes, the first class to embrace all the stock- 
holders and members of certain corporations 
and limited partnerships, the defendant, The 
Standard Oil Company of Ohio, being one. It 
is then covenanted by the parties, that as soon 
as practicable, a corporation shall be formed in 
each of certain states, under the laws thereof, 
Ohio being one, to mine for, produce, manutac- 
ture, refine and deal in petroleum and all its 
products; with the proviso, however, that 1m- 
stead of organizing a new corporation, any ex- 
isting one ‘may be used for the purpose when 
it can advantageously be done,’ and in Ohio the 
defendant has been so used.” 
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The Court further says, 49 Oh. St. 183, 30 N. E. 
289 : 


(c * * * and the averment in the answer that 
the dividends of the company are paid to the 
holders of its stock, ‘appearing as such on its 
stock books,’ is immaterial; since these persons 
are not the owners, but the trustees of the stock. 
In fact the averment is simply a part of the 
evidence, that the company, through its direc- 
tors, recognizes and performs the agreement on 
its part. The pavment of its dividends to the 
persons appearing as stockholders on its stock- 
books, 1s what enables the parties to the agree- 
ment to realize the primary object af the trust 
agreement. - 


The proceeding to forfeit the defendant’s charter 
was begun in 1890, so that for eight years the de- 
fendant, the Standard Oil Company of Ohio, had 
been an active participant in the combination and 
trust. As such it must have received and accepted, 
as a corporation, grants of all the property of sev- 
eral other concerns and held such property as its 
own under the trust arrangement, and in all things 
earried out the terms of the trust agreement. 


As we have already stated, the Court in that case 
expressly recognizes. the grounds for not following, 
in some cases, the rule that a corporation and its 
stockholders are separate and distinct; it expressly 
says that, to prevent fraud and wrong, courts will 
refuse to view a corporation as distinct from its 
stockholders. This is the Court’s language, 49 Oh. 
Bt. 179, 30 N. E. 287: 
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‘‘Now, so long as a proper use is made of the 
fiction, that a corporation is an entity apart 
from its shareholders, it is harmless, and, be- 
cause convenient, should not be called im ques- 
tion; but where it is urged to an end subversive 
of its policy, or such is the issue, the fiction 
must be ignored, and the question determined, 
whether the act in question, though done by 
shareholders, that is to say, by the persons 
united in one body, was done simply as indi- 
viduals, and in respect to their individual in- 
terests as shareholders, or was done ostensibly 
as such, but, as a matter of fact, to control the 
corporation and affect the transaction of its 
business, in the same manner as if the act had 
been clothed with all the formalities of a cor- 
porate act. This must be so, because the stock- 
holders, having a dual capacity, and capable of 
acting in either, and a possible interest to con- 
ceal their character when acting in their cor- 
porate capacity, the absence of the formal evi- 
dence of the character of the act cannot pre- 
clude judicial inquiry on.the subject. If it 
were otherwise, then, in one department of the 
law fraud would enjoy an immunity awarded 
to it en no other.”’ 


Again the Court says, 49 Oh. St. 177, 30 N. EH. 287: 


‘All fictions of law have been introduced for 
the purpose of convenience and to subserve the 
ends of justice. It is in this sense that the max- 
im in fictione juris subsistit aequitas is used 
and the doctrine of fictions applied.’’ 


Certainly the recognition of the fiction that a cor- 
poration is an entity separate and distinct from 
its stockholders ‘‘subserves the ends of justice’’ in 
the case at bar. That fiction should therefore be 
here recognized and applied. 
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People v. North River Sugar Refining Co., 
AINE, Y .<587. 


This also was a trust case. Various companies 
engaged in refining sugar entered into a trust. With 
ereat respect and deference for the lower Court 
herein, we confess ourselves at a loss to understand 
how, in the light of the second quotation (tr. p. 63) 
made by the lower Court from People v. North 
River Sugar Refining Co., the Court could have 
failed to note that the. corporation itself in that case, 
In its corporate capacity, was guilty of ultra vires 
acts in entering a trust, properly subjecting it to 
forfeiture of its charter. We quote from the opin- 
fon, 121 N. Y. 615,9 L. R. A. 1, 41: 


‘On the 22d day of April, 1887, there was a 
meeting of defendant’s stockholders at which 
all the trustees were present. At that meeting 
the following preamble and resolutions were 
adopted by a unanimous vote: 

‘¢ “Whereas, it is contemplated that the several 
sugar refineries in New York and other cities 
shall consolidate their several refineries in one 
large concern or company; and 

‘**Whereas, we deem it for the terest of the 
North River Sugar Refining Company to par- 
ticipate in the above said consolidation; there- 
fore be it 

‘* “Resolved, That Peter Moller, Jr., George H. 
Moller and Gerd Martins be, and they are here- 
by, appointed a committee to make arrange- 
ments to perfect the said consolidation in behalf 
of the North River Sugar Refining Company, 
with full power to act and to sign all contracts 
and agreements in the name of sad North River 
Sugar Refining Company, of whatever name or 
nature, concerning the sad consolidation, 
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‘* “Resolved, that we authorize the president 
and secretary of the North River Sugar Refin- 
mg Company to sign all contracts, agreements 
and papers which the above-named conmittee 
may make in relation to the said consolidation.’ 

“In September following the secretary of the 
corporation added his signature to the deed. He 
tells us under oath: ‘I made that signature by 
virtue of authority from the stockholders and 
the board of officers of the North River Sugar 
Refining Company, the stockholders and trus- 
tees.’ * * * Here was a deliberate corporate 
act, if stockholders and trustees united can ever 
perform one, attested by one of the two officers 
who were authorized to sign. At that moment 
the defendant Company had become a party to 
the contract by the consent of everybody con- 
nected with the corporation, and by force of 
the agreement to that effect which the signa- 
ture of the secretary shows had been made by 
the authorized agency.’’ 


So it was very palpably a case of corporate action. 
Another consideration: The Court expressly rec- 
ognizes and holds that if, instead of the stock of the 
company having been placed in the hands of trus- 
tees, it had been sold, out and out, as the defendants 
herein sold their stock (so far as thev could—they 
undoubtedly believed they had sold it, though the 
‘“‘sale’’ was wholly void), then, in that event, the 
corporation would have been guiltless; guiltless, 
even though the stock had thereafter been used to 
control the corporation to unlawful ends. If it had 
been a sale of stock, says the Court, the corporation 
would not have been guilty. The fact that in the 
ease at bar the ‘‘sale’’ was void can make no dif- 
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ference in the application of that principle herein. 
The Court said: 


‘But that proof (namely, proof that the cor- 
poration was in the trust arrangement) does 
not alone solve the problem presented. We are 
yet to ascertain whether the corporation became 
the subordinate and servant of the board (. e., 
of the trustees of the pool) by its own voluntary 
action, or the will and power of others than 
itself; by force of a contract to which it was 
in reality a party, or as the simple consequence 
of a change of owners; by its fault or its mis- 
fortune; by a sale or by a trust. For if it has 
done nothing, if what has happened and all 
that has happened is ascertained to be that the 
stockholders of the defendant, one or many, 
sold absolutely to the eleven men who consti- 
tuted the board their entire stock, and the lat- 
ter, by force of their proprietorship and as 
owners, have merely chosen directors in their 
own interest, and are only managing their prop- 
erty in their own way as any absolute owners 
may; if that is the truth, and the entire and 
exact truth, it is difficult to see wherein the cor- 
poration has sinned, or what it has done be- 
yond merely omitting for a time to carry on 
its business.’’ 


The Court held that the transaction was a trust 
or pooling arrangement, not a sale. 


Hence that case is clearly distinguished from the 
case at bar, and is no authority for the ruling of 
the lower Court herein, for two reasons: (1) the 
corporation, as such, by ultra vires conduct violated 
the law; (2) the Court there says that if the trans- 
action had been a sale of stock to the trustees of 
the pool, not a mere trust arrangement, the corpo- 
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ration would not, as a corporate entity, have been 
guilty of ultra vires or illegal conduct—the transac- 
tion would have been its ‘‘misfortune,’’ not its 
‘‘fault.’’ In the case at bar the ‘‘sale’’ had all the 
effects and results in fact, though not in law, of an 
absolute sale, and what befell the Washington Com- 
pany thereby and thereafter was certainly its mis- 
fortune, not its fault. 


Neither the Ohio Case nor the New York Case Sup- 
ports the Ruling of the Lower Court Herein 


The corporation was held to be a law violator in 
each of these cases. In neither case was it neces- 
sary to identify corporation and stockholders in 
order to reach such decision. or, assuming its sep- 
arate entity, the corporation, in each case, was 
euilty. Therefore all that was said in the opinions 
about the corporation being accountable because it 
was identical with the stockholders, was both a dic- 
tum and a non sequitur. The argument of the 
Courts in these cases runs as follows: 


Major premise: If the stockholders do acts in- 
tended to affect the corporation with ultra vires 
conduct to the wrong of and fraud upon the State, the 
corporation itself, because it must be identified with 
the stockholders where necessary to do so in order 
to prevent such fraud and wrong, will be held 
guilty ; 

Minor premise: This corporation, considered as a 
corporate entity, has itself performed ultra vires acts 
to the fraud upon and wrong of the State: 


43 


Conclusion: Therefore this corporation is guilty. 

A palpable non sequitur. All that it was neces- 
sary to hold, and therefore all that was decided, in 
either of these cases, was, that where a corporation 
in its corporate capacity does ultra vires acts, it 
must answer to the State therefor. 

But the dicta in these cases do not support the 
lower Court’s ruling herein. They are simply as- 
sertions that while the general rule is that corpora- 
tion and stockholders are separate and distinct, yet 
the exception to the rule is that, to prevent fraud 
and wrong, they will be considered identical. The 
very rule and exception which we have insisted on. 
The lower Court herein invoked the exception, not 
to prevent fraud or wrong (the only reason for 
ever invoking it), but to permit the escape of the 
defendants from the consequences of their fraud 
and wrong. It may be stated as an absolutely uni- 
versal rule that the exception can never be invoked 
to free a defendant from the charges made in the 
complaint, but only to bring the corporation within 
the scope of those charges. It is also universally 
true that the exception, whenever it applies at all, 
applies agaist the corporation, never im favor of 
the stockholders. 

Therefore neither decision nor dictum in either 
of these cases supports the action or the reasoning 
of the lower Court herein in ruling on the demurrer. 

But a still further reason, and a most cogent one, 
why the Ohio case and the New York case do not 
and could not support the reasoning or the action 
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of the lower Court herein, is that those cases were 
by the State against the corporation. They were 
by a third party. Here there is no third party. 
The question hes between the two parties only— 
corporation on the one hand, and stockholders on 
the other. We do no more than allude to this point 
at this time because we discuss it fully hereinafter. 


D 


The Doctrine that In Pari Delicto Potior Est Conditio 
Defendentis Has no Application to This Case 

While the lower Court relied mainly on the theory 
thet a corporation and its stockholders are identical, 
and mistakenly called the Ohio case and the New 
York case to the support of its ruling, the counsel 
for defendants herein, though they also have ridden 
that horse hard, have not been content to ride that 
horse only. They have attempted in argument in 
the lower Court, and may attempt here, to be- 
stride another one which runs in the opposite direc- 
tion. They say that if the defendants were guilty 
as charged in the complaint, the Washington Com- 
pany, of which they were and are the stockholders, 
was equally guilty—im part delicto. 

Now, of course, the expression in pari delicto not 
only involves but 7s a comparison between two terms 
—here, between stockholders and corporation. If 
those terms are identical, if the stockholders are the 
corporation, then there are not two terms, but only 
one, and it becomes impossible to apply the phrase 
in pari delicto. Any attempted application of it 
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would be unmeaning. Whatever in thought is nec- 
essarily unmeaning, is absolutely impossible. There- 
fore, as a basis for the argument that the corpora- 
tion was in pari delicto with the defendants, the de- 
fendants’ counsel have been driven to postulate not 
only the separate and distinct identity of the Wash- 
ington Company, but such an identity as could 
think, devise, scheme, and commit torts. Since the 
legal theory of identity of corporation and stock- 
holders, properly understood and applied, affords 
no ground for the action of the lower Court herein, 
it becomes necessary to inquire whether, though the 
Court did not itself rely on it, this other and ¢on- 
tradictory theory of in pari delicto will sustain the 
lower Court’s ruling on the demurrer. 


If the facts of this case, as alleged in the com- 
plaint, presented any such question, we would say 
that it is absurd to assert that, where all the stock- 
holders thrust a corporation into an wltra vires 
and wrongful act, the corporation, as between itself 
and them, is m pari delicto with them. But here, 
in the conspiracy of September, 1909, for damages 
from which we are suing, the corporation had ab- 
solutely no part except the passive role of victim. 
It was neither 7m pari nor in any delicto. We freely 
admit that it had a part, as a corporation, in the 
conspiracy of 1905 and in the conspiracy of May, 
1909, to acquire the First National Bank of Fair- 
banks. But commission of one crime does not prove 
commission of another and later one. Nor does the 
commission of one tort prove the commission of a 
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later tort. The most that proof of prior offenses 
can show is a state of mind, intention, or a habit or 
system. But the only mind the corporation can have 
is the mind of its directors, officers and stockholders ; 
and we admit that in the minds of the defendant 
stockholders the intent and habit of violating the 
Anti-Trust Act existed and persisted all the time. 
It existed in September, 1909, but on that occasion 
it manifested itself differently than on all prior oc¢a- 
sions—it manifested itself, not in the corporate acts 
of the Washington Company, but in their personal, 
individual acts of selling their stockholdings in that 
company. Therefore, there was no delict by the 
corporation, though, as the sequel showed, there 
was a most serious one against it. As the Court of 
Appeals of New York said in the North River 
Sugar Refining Company case (9 L. R. A. 40): 

“Tf * * * the stockholders, * * * one "om 
many, sold absolutely to the eleven men who 
constituted the board their entire stock, and 
the latter, by force of their proprietorship and 

-as owners, have merely chosen directors in their 
own interest, and are only managing their prop- 
erty in their own way as any absolute owners 
may; if that is the truth and the entire and 


exact truth, it is difficult to see wherein the 
corporation has sinned.’’ 


Very difficult indeed! Nothing hinges, so far as 
this point is concerned, on the fact that the sale of 
stock herein was null and void. It is not the legal- 
ity or illegality, the validity or invalidity, of that 
sale which controls, on this point. What controls 
is the fact that the defendants threw thei corpora- 
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tion into the maw of the Moloch in this case, the 
Nevada Company. In the accomplishment of that 
fact the Washington Company had no part except 
the passive part of being the victim. Without any 
corporate action whatever on the part of their com- 
pany, but purely by signing their personal names 
on the back of their stock-certificates, the defend- 
ants sacrificed their company. Their motive was 
not gain or advantage to their company but the 
quarter of a million dollars which they put, not into 
the company’s vaults, but into their private 
purses. All of this appears upon the face of the 
complaint and is admitted by the demurrer. 


While, as we have already stated, the proposition, 
that where the stockholders, directors or officers of a 
corporation cause it to do an ultra vires or wrongful 
act, it thereby becomes in part delicto with them, has 
no bearing on this case, for here the corporation did 
no act, but suffered the act, yet counsel for the de- 
fendants may, in this Court, as they did in the Court 
below, assert that the corporation did an act, not 
merely suffered it. So let us consider their argu- 
ment. Shutting our eyes for the nonce to the un- 
truthfulness of their premise, and granting, for the 
sake of the argument only, that the corporation did 
an act by and through the defendants, namely, vio- 
lated the Anti-Trust Law, then the question is wheth- 
er, as between the corporation and the defendants, it 
is mm pari delicto with them. The defendants say it 
is. We maintain it is not. 

In the supposed state of the facts we freely admit 
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that as to third parties, injured by the act, the cor- 
poration as well as the defendants would be liable. 
In both of the cases above discussed, State vs. Stand- 
ard Oil Company and People v. North River Sugar 
Refinng Company, it was a third party who was 
complaining; namely, the State. But that is not the 
situation now under consideration. By the hy- 
pothesis we and the defendants have eliminated 
from view all third parties and limited our vision 
to the two parties here involved, the corporation 
and these defendants (its stockholders). As _ be- 
tween them is there a par delictwm? 


It is not only perfectly possible but perfectly 
true that as between A and B, on the one hand, and 
C, on the other hand, both A and B may be liable 
to respond in damages or otherwise to ©, and yet 
as between A and B the lability rests on A alone. 
That is a situation which occurs not infrequently. 


A partnership may be rendered hable to third 
persons by the wrongful act of a partner, and thus 
another partner, himself unoffending, may be made 
to suffer. As to such third persons he, as a part- 
ner, is liable. But to a suit by him against the 
partner who acted wrongfully in creating the lia- 
bility, the latter could not plead that the unoffend- 
ing partner was im pari delicto. The common law 
on the subject is expressed in some of the codifica- 
tions. Section 2431 of the Civil Code of California, 
for example, is as follows: ‘“‘A partner is not 
bound by any act of a co-partner, in bad faith to- 
ward him, though within the scope of the partner’s 
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powers, except in favor of persons who have in good 
faith parted with value in reliance upon such act.”’ 
Briefly, as to third persons he may be lable, but as 
against the offending partner he may have a right 
of action. but we now turn to cases where the prin- 
ciple has been applied to corporations and thei: 
stockholders. 


im Jil v. Murphey, 212 Mass. 1, 4 corporation, 
acting by its officers and divectois, published a libel. 
The person libeled sued the corporation, recovered 
damages against it, and the corporation paid the 
judgment. Then, because the corporation (being 
under the control of said directors and officers) 
would not sue these officers and directors, certain 
stockholders instituted a suit, in right of the cor- 
poration, against both the directors and the corpor- 
ation to recover in behalf of the corporation the 
damages which it had sustained; namely, the amount 
of the judgment and costs and the expenses it had 
been put to in defending the suit against itself. 
And the plaintiffs recovered judgment in right of 
and in behalf of the corporation. There it had 
been judicially determined that the corporation 
was liable to the third person, and in that sense was 
guilty, but as between it and the persons who had 
made it guilty it was held entitled to recover. (It 
is true that the suit was in equity, but it should be 
noticed that this was for no other reason than that 
the stockholders were forced by the circumstances 
to sue in right of and to the use of the corporation 
hecause of the failure and refusal of the corpora- 
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tion’s officers to sue, and of course the corporation 
was a hecessary party and could be brought in in no 
other way than as a party defendant; if the cor- 
poration itself had sued it would clearly have been 
an action at law, to-wit, trespass on the case.) The 
ease came before the highest Court of Massachu- 
setts in 1912 on bill, demurrer to the bill, answer, 
and an agreed statement of facts. The Court said: 


“Clearly the bill sets out a cause of action im 
favor of the corporation against the defendant 
directors. When directors intentionally act ultra 
vires of the corporation, they are lable for the 
losses it sustains in consequence. Richardson 
v. Clinton Wall Trunk Manuf. Co., 181 Mass. 
980. Greenfield Savings Bank v. Abercrombie, 
211 Mass. 252, and cases cited. Leeds Estate, 
Building & Investment Co. v. Shepherd, 36 Ch. 
D. 787. Williams v. McDonald, 15 Stew. 392. 
And regardless of whether the publishing of the 
libel was within the powers of the corporation, 
the tortious act, alleged to be wilfully done by 
the directors to gratify their own personal ends, 
was a breach of the duty they owed as quas? trus- 
tees and it has resulted in loss to the corporation. 
The hability of directors is not limited to cases 
where the loss to the corporation results from 
fraudulent misconduct on their part, or where 
they have received financial profit which in 
equity belongs to the company. Von Arnim v. 
American Tube Works, 188 Mass. 515. Green- 
field Savings Bank v. Simons, 183 Mass. 415.”’ 


The plaintiff in the libel case had also sued the 
directors but judgment in that suit had gone in 
favor of the directors. They pleaded that judgment 
in bar of the said suit by the stockholders in right 
of the corporation, but the Court held that the par- 
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ties and subject-matter were different and that the 
former judgment was therefore not a bar. The 
Court said (p. 4): 

‘‘In that proceeding the question was whether 
the defendants were individually lable to Hull; 
in the present one the corporation seeks in- 
demnity for the damages it suffered due to the 
misuse of their powers by the defendants while 
acting as its directors.”’ 

And the Court gave judgment for the plaintifts. 
So that after a judicial determination in one case 
that the corporation was hable for the libel, and a 
judgment in another case that the directors were not 
hable for it to the person libeled, the directors were 
nevertheless, in a third ease, held liable to the cor- 
poration for the damages it sustained by their 
causing it to publish the libel. Thus this Massachu- 
setts case has an element of weakness not present in 
the case at bar. For here there has been no judi- 
cial determination that the defendants were not per- 
sonally guilty of violating the Anti-Trust Act. In- 
deed, by their demurrer they admit, for all present 
purposes, that personally they did violate it, and 
their theory that the corporation is in pari delicto 
also admits that they violated it. 

(In reading this case of Hill v. Murphy the of- 
ficial report should be used hecause the last para- 
graph of the opinion is inaccurately stated in 98 N. 
fk. 781 and the headnote in the latter report is cor- 
respondinglv misleading. ) 

In De Neufville v. New York etc. Ry. Co., 81 
Fed. 10, in the United States Circuit Court of Ap- 
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peals for the Second Circuit, the complaint alleged 
that the plaintiff was a stockholder of the New York 
& Northern Railway Company, and that, in pur- 
suance of a conspiracy of that company and the 
New York Central & Hudson River Railway, to 
throw the said Northern Company into the posses- 
sion and’ control of the said Central & Hudson, the 
Northern Company refused freight from shippers 
and from other companies offering it, and thereby 
cut down its income to such an extent that it could 
not meet its bond obligations, with the result that 
the mortgage securing the bonds was foreclosed and 
the conspiracy was consummated by the Central & 
Hudson acquiring control through the foreclosure 
sale. It is clear that the Northern Company, as a 
corporation, was a party to the conspiracy to bring 
about its own insolvency, though it did not plot its 
own ruin till it fell into the hands of the majority 
stockholders and bondholders, who were interested 
in the Central & Hudson. The plaintiff had con- 
ceived that he had a right of action personally for 
the damages he sustained as a stockholder. The 
Court, however, held that the right of action was in 
the corporation, and that, since the corporation was 
controlled by interests hostile to the suit, the plain- 
tiff, a stockholder, could maintain it in behalf of 
and to the use of the corporation. Said the Court 
(pe U2ae: 


‘The bill sets forth a cause of action in favor 
of the New York & Northern Railway Com- 
pany, which might be prosecuted either by it, 
or, if its directors failed to do their duty in that 
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regard, then by one or more of its stockholders 
whose interest it is to have the corporation vin- 
dicate its rights.’’ 


The suit was for the restoration of the railroad 
property to the Northern Company and for an ac- 
counting. It seems that both the two corporations and 
the majority stockholders of the Northern Com- 
pany were made defendants. It is very apparent 
that the Court did not consider the corporation im 
pari delicto with the majority stockholders, because 
it said (p. 12): 

‘It is the property of the corporation which 
has been taken, and it is the corporation which 


is entitled to its return, or to an accounting for 
its proceeds. ”’ 


And on p. 138: 


‘“The cause of action in favor of the corpora- 
tion to recover its property being the only one 
supported by the facts pleaded in the bill, or 
cognizable by the court, and relief appropriate 
thereto being prayed for, the bill will not be dis- 
missed as multifarious because complainant has 
also asked for other relief to which he may not 
be entitled. 

‘There is no force to the suggestion that the 
bill is defective in failing to ‘set forth with par- 
ticularity the efforts of the plaintiff to secure 
such action as he desires on the part of the man- 
aging directors or trustees, and, if necessary, 
of the shareholders, and the causes of his fail- 
ure to obtain such action.’ In view of the aver- 
ments that defendants obtained control of a ma- 
jority of the stock and bonds on purpose to 
wreck the New York & Northern; procured, by 
resignation and election, a board of directors in 
harmony with that purpose, and which board. 
did in fact, by refusing profitable business and 
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diverting traffic, accomplish such purpose—it 
would be an idle waste of time to urge the board 
of directors, or the majority stockholders who 
Initiated and consummated the fraud, to bring 
suit in order to secure judicial condemnation of 
their own actions.’’ 


One of the strongest cases to be found illustrating 
the principle that a corporation is not in pari de- 
licto with its wrongdoing stockholders, or persons 
in control of it, who thrust it into illegal action, is 
Pennsylvama Sugar Refining Co. v. American Su- 
gar Refinng Co., 166 Fed. 254. That case was in 
the United States Circuit Court of Appeals for the 
Second Circuit, and is noteworthy in several re- 
spects: Firstly, like the case at bar, it was an action 
at law for triple damages under the seventh section 
of the federal Anti-Trust Act; secondly, the judge 
who wrote the opinion is acknowledged to be an au- 
thority on matters of corporation law and _ rela- 
tions; thirdly, the defendants occupied the position 
held by the defendants in the case at bar, and they 
were represented by counsel most eminent in this 
branch of the law (and it is safe to assume that Mr. 
Johnson was assisted by Mr. John EK. Parsons, since 
the latter was himself a defendant); fourthly, by 
corporate action, i. e., action taken by its board of 
directors as a board, the plaintiff company had par- 
ticipated in the conspiracy by which it- complained 
it was injured. And the precise point on which the 
lower Court herein sustained the demurrer was pre- 
sented and urged by counsel there, and overruled. 
The Court said (pp. 260-261) : 
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“Tt is next contended that the complaint 
failed to show that the defendants did anything 
which was ‘forbidden or declared to be unlaw- 
ful’ by the federal anti-trust statute. As al- 
ready shown, however, the complaint charges 
that defendant combined and conspired to pre- 
vent the plaintiff from engaging in business and 
in interstate commerce; that they induced Segal 
to accept a loan from the American Sugar Re- 
fining Company and to pledge as security there- 
for a majority of the capital stock of the plain- 
tiff corporation under such conditions that the 
American Company obtained the absolute vot- 
ing power thereon; that the American Company 
used this power to elect directors favorable to 
the carrying out of the object of the conspiracy, 
and that such directors accomplished such ob- 
ject by voting that the plaintiff should not en- 
gage in business. ‘The substance of the charge 
is that the defendants obtained the control of 
the plaintiff corporation to ruin it and to pre- 
vent it from ever becoming a competitor of the 
American Company, and that they carried out 
their unlawful purpose in violation of the trust 
imposed upon the majority stockholders for the 
benefit of the minority, and by inducing direc- 
tors to be unfaithful in the performance of the 
duties of their office. In our opinion, the com- 
plaint sufficiently states a conspiracy in re- 
straint of interstate trade and commerce within 
the meaning of the federal statutes. Indeed, no 
more effectual means to make a conspiracy ef- 
fective could be devised than the manipulation, 
in the manner described in the complaint, of 
the control afforded by holding a majority stock 
interest—manipulation w holly in violation of 
the trust obligation of a majority stockholder 
to the minority and of the directors to all the 
stockholders. 


‘It is finally contended that, if the conspiracy 
was illegal, the plaintiff was a party to it, and 
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cannot maintain an action against the other 
parties. The answer to this contention is that a 
corporation cannot conspire that its own direc- 
tors shall be unfaithful to vt. Action which di- 
rectors take in the name of their corporation, 
detrimental to its interests and wm bad faith, is, 
with respect to them, the act of the corporation 
in name only. Directors and other persons en- 
tering into a conspiracy to obtain such action 
for wrongful and ulterior purposes are liable to 
the corporation for the damages caused thereby. 
Nothing is shown in this case to call for the 
application of the doctrine, ‘In pari delicto po- 
tior est conditio defendentis.’ ”’ 


A corporation can no more conspire that its own 
stockholders shall be unfaithful to it than it can 
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an Corporation v. Negeanee Aid Society, t. L. 1386, 
138 N. W. 343 (Mich.) ar | Te 
rin that 


‘ r c ar of the 
Warwick Bank * * * to recover from the de- 
fendant, formerly president of the bank, under 
the money counts, the value of certain moneys 
and securities of the bank, by him appropriated 
to his own use.’”’ 

[| We see no see reason why the receiver might 
not, under the general rule, waive the tort, and 
pursue the defendant for so much money had 
and received to the use of the bank. |] 

‘The case was tried before the Chief Justice, 
with a jury * * * when it appeared in sub- 
stance that the defendant, who was the presi- 
dent, and his brother, John A. Kenyon, who was 
the cashier of the Warwick Bank, beimg the 
owners of all but a very few of the shares which 
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composed the capital stock of that bank of 
$25,000 only, sold out their interest in the bank 
to a company of persons from out of the State, 
for a bonus of $11,000, of which the defendant’s 
share was $7,500, stipulating to receive, and re- 
ceiving, all the valuable notes and checks of the 
bank, including their own, in payment for their 
stock and said bonus; the bank receiving in 
lieu thereof the notes of the purchasers. 
% * * 


‘“The presiding judge charged the Jury * * * 
that in such a case, 1t could not be set up, in 
defence to the action of the receiver, that the 
bank was in part delicto with the defendant.’’ 


In the Supreme Court the defendant's counsel 
urged as error that (p. 188): 


‘‘The Court did not charge the jury, as re- 
quested, that if the transactions, involved in 
this suit, between the corporation and the de- 
fendant were illegal, and if the amount sought 
to be recovered had come into the possession 
of the defendant through such illegal transac- 
tions, that both parties were in pari delicto, and 
the plaintiff could not recovey.’’ 


To this objection the Court said (pp. 148-144) : 


‘‘Again, it is objected that if the property of 
the bank came into the possession of the defend- 
ant in the course of an illegal transaction, that 
both parties are i pari delicto, and for that 
reason the plaintiff cannot recover * * *. 

‘‘In this suit between a bank and its principal 
officer, for abstracting, without warrant or 
value, all its assets, it is difficult to see how 
the parties can be in pari delicto—how the vic- 
tum can be equally in fault with the officer, who, 
m breach of trust, has abstracted its funds. In 
such a contest, the only moral agent,—when, in 
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addition to this fraud, further fraud upon the 
public was designed,—was the officer, who was 
capable of reason as well as of discourse, and 
not the legal entity, whose interests he betrayed, 
and which was capable of neither. To talk 
about equality of wrong in such a case, would be, 
not only to shut our eyes to all moral distinctions, 
but to the very nature of things—both of which 
the common law is supposed to recognize. ”’ 
Furthermore, the Court recognized the legal en- 
tity of the corporation, in consonance with the prin- 
ciple which we have urged hereinbefore. lor, an- 
swering another objection of the defendant’s coun- 
sel, the Court said (p. 142): 


‘‘The second objection to the verdict, * * * 
wholly ignores the existence of the bank as a 
legal entity, created by law for certain purposes, 
possessed and required to be possessed of cer- 
tain property and endowed with certain rights, 
to enable it to perform them, and confounds the 
corporation with its creditors and corporators.”’ 

The observation quoted by the lower Court from 
the case of Bishop v. American Preservers Co., 108 
Fed. 845, to the effect that the plaintiff in that case 
could not recover because he had been a party to 
the illegal agreement, does not in any degree or 
way countervail the decision in the Pennsylvania 
Sugar Refining Company case, for several reasons, 
among them being that the plaintiff there was an 
individual, not a corporation, and therefore the 
question could not and did not arise as to whether 
if a corporation is thrust by its stockholders into an 
illegal transaction and suffers damages therefrom, 
it can recover against them, and also that the plain- 


59 


tiff there entered the combination of his own free 
will. 


E 


The Right of Action for the Injury to the Washington 
Company Is in the Corporation, not in 


the Stockholders 

Not content with arguing (1) that corporation 
and stockholders are identical, and (2) that they 
are not identical but different, and the corporation 
is in pari delicto with the stockholders, counsel for 
the defendants may argue here, as they did below, 
(3) that if all the stockholders had not participated 
in the illegal transaction of September, 1909, then 
the non-participating stockholders, not the corpora- 
tion, could recover from the participating stock- 
holders for the injury which the former suffered. 
That is, that the right of action, if there is one, is 
in the stockholders, not in the corporation. The 
lower Court adopted this view, for it says (tr. p. 

65): | 
‘All the stockholders of this corporation, it 
is alleged, jomed the combination. The re- 
ceiver, then, represents no person who is di- 
rectly interested who is not a party to the un- 
lawful combination, ‘and as such party to an 


illegal combination, cannot sue under the Sher- 
man Act for damages which he has suffered.’’ 


But it has been held expressly and repeatedly 
that a stockholder cannot recover for the indirect 
damages which he sustains (through depreciation 
of the value of his stock) by injury to the business 
and property of the corporation resulting from a 
violation, by others, of the Anti-Trust Act. In 
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Ames v. American T. & T. Co., 166 Fed. 820, 822, 
the Court said: 
‘‘Assuming merely for purposes of decision 
upon demurrer that the declaration alleges a 
violation of the Sherman Act, and that it prop- 
erly alleges consequent damage, I am of the 
opinion that the injury set forth is to the cor- 
poration, for which the corporation alone can 


mamta an action at law under the Sherman 
Fet.’’ 


Loeb v. Eastman Kodak Co., 183 Fed. 704, 709; 
Corey v. Independent Ice Co., 207 Fed. 459, 460, and 
United Copper Securities Co. v. Amalgamated Co., 
223 Fed. 421, expressly follow the Ames ease, all of 
them being attempts by a stockholder to recover in 
his own name the damages to his stock’s value which 
he claimed he sustained from a combination in vio- 
lation of the Sherman Act. And see Converse v. 
United Shoe Machinery Co., 185 Mass. 422, 70 N. EH. 
444. 


Now if the corporation alone can maintain the 
action it is because the corporation, and it only, 1s 
directly injured, and these cases expressly so state. 
Suppose that there were but one ‘‘innocent stock- 
holder’’; would the measure of damages which the 
corporation could recover be the amount that he had 
lost by depreciation of his stock or otherwise? 
Clearly not; it would be the total amount which the 
corporation, as such, had suffered. Then, on the 
hypothesis of the lower Court and of the defend- 
ants herein, the existence of just one innocent share- 
holder (holding, let us say, one share) makes the 
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total damages sustained by the corporation a real- 
ity. The non-existence of such a shareholder makes 
such damages sustained by the corporation an un- 
reality. The very absurdity of this proposition re- 
futes it. The truth is that the existence or non- 


’ makes no 


existence of the ‘‘innocent stockholder’ 
difference as to the corporation’s right to recover. 
It is not true that a corporation is an association of 
persons and nothing more. It is that and much 
more. It is a legal person with obligations not only 
to stockholders but to creditors. And while the 
ereditors cannot force the corporation to sue for 
the wrong done to it in violation of the Sherman 
Act, and while when a receiver sues it is in right of 
the corporation, not in right of the creditors, yet 
that is not to say that the creditors have no rights 
or interests in the matter. H'rom the nature of a 
corporation and the rule respecting paying creditors 
before stockholders, the creditors have not only as 
much right and interest in the action as_ stock- 
holders, but their right is prior to that of the stock- 
holder. The action is no more in right of the stock- 
holders than of creditors. Neither class can main- 
tain it in its own right. The right of action is the 
corporation’s only. But whatever is recovered goes 
first to the creditors until their claims are satisfied, 
and only secondarily to stockholders. The truth 
is, that while neither class can sue in its own right, 
both have interests in the action brought in right of 
the corporation. In the Ames case, already men- 
tioned, 166 Fed. 820, 823, the Court said: 
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‘The declaration alleges that the cable com- 
pany is now in the hands of a receiver. It fol- 
lows that upon recovery of damages for an in- 
jury to the corporation the fund belongs to the 
receiver for application to the obligations of 
the corporation. These obligations take prece- 
dence over the interest of the shareholder. 
The prior recovery by a shareholder, if per- 
mitted to diminish recovery by the receiver, 
would result in depriving creditors of the cor- 
poration, if there are any, of the assets prop- 
erly belonging to them.”’ 


The attitude of the courts and the correct prin- 
ciples of law on this subject of creditors’ rights in 
a corporation are illustrated by the opinion in 
Jackson v. Ludeling, 21 Wall. 616, 624. Justice 
Strong, speaking for the Court, said of officers of 
a company who had conspired with a single bond- 
holder to cause a sale of a railroad property, under 
foreclosure, at a grossly inadequate sum, in fraud 
of the rights of other bondholders and stockholders: 


‘‘As officers of the company they had the cus- 
tody and charge of the railroad and all the 
property of the corporation. And they held it 
in a very legitimate sense as trustees. Cer- 
tainly they were the trustees of the stock- 
holders, and also, to a considerable degree, of 
the bondholders, owners of the mortgage. * * * 
They had no right to enter into or participate 
in a combination, the object of which was to 
divest the company of its property and obtain 
it for themselves at a sacrifice, or at the lowest 
price possible. They had no right to seek their 
own profit at the expense of the company, Its 
stockholders, 07 even its bondholders. Such a 
course was forbidden by their relation to the 
company. * * * They could not rightfully 
place themselves in a position in which their 
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interests became adverse to those of either the 
stockholders or bondholders.’’ 


The error of the lower Court lay in assuming 
that the stockholders are ‘‘directly interested,’’ as 
the Court expressed it, while creditors are not (see 
tr. p. 65). Neither class is ‘‘directly interested,’’ as 
that term is technically used in legal discussion— 
the Ames case and other cases cited above hold this 
flatly as regards stockholders—but the interest of 
the creditors is even more proximate than that of 
the stockholders. Can the stockholders come in and 
say that they are the only persons interested in a 
recovery, and that they all participated in the 
wrong, and that any recovery would be but taking 
money out of one pocket and putting it into another, 
and thus block all action by the corporation, not- 
withstanding that a whole class of persons ranks 
ahead of them in its right to be paid by the cor- 
poration? We submit that. the stockholders cannot 
do this. The corporation being a legal person with 
obligations first to class A and secondly to class 5, 
said class B, when sued for a wrong done to the cor- 
poration, will not be heard to say, ‘‘The recovery 
would be for our benefit, would be taking money 
away from us and then paying it back to us, and 
the Court will not do such a useless thing.’’ They 
will not be heard to say that, because it is funda- 
mentally untrue. Jf it were true, the defendants 
hereon would not seriously object to this action. 
They would not strenuously resist paying money 
into court if it were to be paid right back to them. 
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The defendants have assumed one innocent stock- 
holder, in arguing this matter in the lower Court. 
Let us assume al] the stockholders innocent except 
one. ‘hat one, with outside persons, enters into a 
conspiracy in restraint of trade and commerce, 
through and by which conspiracy his company 1s in- 
jured. Will the fact that he is a stockholder, and 
therefore will himself share, as such, in the benefits 
of a recovery against himself, keep his company 
from having a valid right of action against him? 
Suppose now, that he owns a majority of the stock in 
his company, will not the company still have a right 
of action against him? Let us alter the supposition. 
Suppose that instead of there being but one guilty 
stockholder, the majority of the stockholders entered 
into the unlawful conspiracy, will that fact preclude 
a recovery? Certainly not; and no more will the 
fact that all of the shareholders, to benefit some alien 
or ulterior private interest of their own, enter into 
the conspiracy. The corporation as such is as much 
injured as if only one shareholder, holding but one 
share, were guilty of participating in the conspiracy. 
The interests of the shareholders, as such, receive the 
same indirect injury through the injury to the cor- 
‘poration, when all are guilty of the conspiracy as 
when one only is guiltv, notwithstanding that some 
other and alien interest of the shareholders is bene- 
fited. It may be that all of them are interested in 
two companies, A and B. It may be that it is to their 
private interest as holders of B’s stock that A be de- 
stroyed. They may enter into a conspiracy with 


65 


other persons to destroy A, and actually destroy it, 
in violation of the Sherman Law. They may be made 
the richer thereby. But their interest, as owners of 
A’s stock, has been injured, and A has been ruined, 
nevertheless. And corporation A has a right of ac- 
tion against them for it is a legal entity, a legal per- 
son, Separate and apart from them, a focus or center 
of rights and habilities, including other labilities 
than those to the stockholders and including other 
rights than those against non-stockholders. ‘To say 
that if an outsider does a certain thing he is liable 
under section 7 of the Sherman Law, and that if one, 
or a majority, or all but one, of the stockholders do 
that same thing they are similarly lable, but that if 
all of the stockholders do that identical thing not one 
of them is hable under that section, is, we submit, a 
preposterous assertion. 


B 


The Intention of the Defendants Included the Intent 
to Destroy the Washington Company 

We cannot leave this branch of the case without 
discussing briefly the lower Court’s remarks (tr. p. 
67) regarding the purposes of the conspirators. In 
the first place, it is apparent on the face of those 
remarks, as almost everywhere else in the opinion, 
that the Court did not distinguish the conspiracy 
of September, 1909, from the earlier ones. If the 
Court’s statements had been confined and applied 
to the original conspiracy of 1905, they would, in 
the main, be true. But they become, we respect- 
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fully submit, irony and mockery when applied to 
the facts of the conspiracy of September, 1909. 
Viewed in the light of the allegations of the com- 
plaint, admitted by the demurrer, that ‘‘said Ne- 
vada Company, with the knowledge and consent of 
the defendants herein, and each of them, took from 
the said Washington Company all of its assets and 
dissipated, wasted and converted the same, which 
assets have never been, in part or in whole, repaid 
or restored to the said Washington Company”’ (tr. 
p. 36), it seems ironical indeed to say, ‘‘the business 
was operated with a view to enhancing the earnings, 
and the Washington Company was not depressed 
nor discriminated against, but was gwen the busi- 
ness consideration of the conspiring bank which 
acquired the stock. It does not appear that the fail- 
ure of the banks, or either of them, was caused by 
the conspiracy, but rather, in spite of it.’”’ And, 
‘Tt would appear that the purpose of the conspiracy 
"was against the public and not against either of the 
corporations’”’ (tr. p. 67). 

The defendants admit by their demurrer that, so 
far as they could, they sold their stock to the Nevada 
Company (tr. pp. 24-29) ; that they knew the Nevada 
Company was grossly insolvent at the time (tr. p. 
33); that they surrendered the offices and trustee- 


ships of the Washington Company to appointees — 


of the Nevada Company (tr. p. 35); and that then 
the Nevada Company, with the knowledge and con- 
sent of every one of the defendants herein, took, 
dissipated, wasted and converted all the assets of 
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the Washington Company (tr. p. 36). And all this 
was done, they admit, in pursuance of a conspiracy 
to limit, restrain, and control the banking business 
at Fairbanks and environs. By these admissions 
they admit that it was a part of their intention that 
the Washington Company should thus be despoiled 
and pillaged. Of course the ‘‘purpose”’ of the de- 
fendants and the owners of the Nevada Company 
was to make money or get hold of it by some means 
or other. That is the purpose of the highway rob- 
ber also. But the full scope of any purpose or in- 
tention includes all the means designed and intended 
to accomplish that purpose. It was the purpose and 
intention of the defendants to ruin the Washington 
Company just as truly as it is the purpose and in- 
tention of the highwayman to use the means which 
he employs to get money. Even if the defendants 
had not admitted by their demurrer that it was 
with their knowledge and consent that the Nevada 
Company took and converted the Washington Com- 
pany’s assets, they would be liable for the losses 
which their company sustained, because they delib- 
erately turned it over to another company which 
was insolvent, and therefore irresponsible. It was 
a wrongful, unlawful act to permit any other com- 
pany thus to obtain control of their company. 


The defendants have by their demurrer admitted 
the allegations of the complaint that the surrender 
of their corporation to the Nevada Company pro- 
ceeded from wrongful and unlawful motives and 
purposes, but apart from such admission the very 
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act itself speaks and declares that the intent was 
to place the Washington Company in the entire 
control of the Nevada Company so that the latter 
might do therewith as it chose. The act itself there- 
fore proclaims the wrongfulness and illegality of 
the transaction. 


Anglo-American Land etc. Co. v. Lombard, 
132 Fed. 721, 736; 

Caffrey v. Darby, 6 Ves. 496; 

Cocker v. Quayle, 1 R. & M. 535; 

Fyler v. Fyler, 3 Beav. 568; 

Kellaway v. Johnson, 5 Beav. 324; 

Munch v. Cockerell, 5 M. & Cr. 212; 

Gibbons v. Taylor, 22 Beav. 344; 

2 Lewin on Trisis, “pa oon: 


True, these cases were in equity, but the forum 
wherein it is enforced neither adds to nor subtracts 
from the principle of law here involved. Nor 
are the defendants saved from liability by the fact 
that it was the Nevada Company which, with the 
defendants’ knowledge and consent, pillaged the 
Washington Company. The whole scheme contem- 
plated this, because it was a natural and probable 
consequence of the defendants’ surrendering con- 
trol of their company to another company, and 
therefore the defendants are liable for the resultant 
damage. Tor that the agency which wreaks the 
damage is human, not inanimate, does not free the 
defendants from liability where the action of that 
agency 1s made possible, natural and probable by 
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the acts of the defendants. In Anglo-American 
Land etc. Co. v. Lombard, just cited, the Court 
said: 

‘“Where it is not otherwise provided, the im- 
plication in a grant of corporate power and 
life is that the corporation shall exercise its 
powers and carry on its business through its 
own officers and employees, and not indirectly, 
through another corporation operated under its 
control, and that it shall maintain an independ- 
ent corporate existence, and not surrender the 
control of its affairs or the exercise of its 
powers to another corporation. Conceding that 
a corporation of a private character, not 
charged with any public duties, may, in pursu- 
ance of appropriate action on the part of its 
stockholders, sell all of its property, wind up its 
affairs, and permanently retire from business, 
still, in the absence of express authorization, 
neither the corporation nor its stockholders can, 
incidental to the sale of its property or other- 
wise, clothe another corporation with the right 
to maintain the corporate life or exercise the 
corporate powers.’’ 


im Angle w Clacago ctc. Ry. 151 U. S. 1, 14, 
Justice Brewer, delivering the Court’s opinion, 
quotes approvingly from Lord Justice Brett’s opin- 
ion in Bowen v. Hall, 6 Q. B. D. 333, 337, as follows: 


‘‘Wherever a man does an act which in law 
and in fact is a wrongful act, and such an act 
as may, as a natural and probable consequence 
of it, produce injury to another, and which im 
the particular case does produce such an in- 
jury, an action on the case will lie. This is the 
proposition to ke deduced from the case of 
Ashby v. White. If these conditions are satis- 
fied, the action does not the less he because the 
natural and probable consequence of the act 
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complained of is an act done by a third person; 
or because such act so done by the third person 
is a breach of duty or contract by him, or an 
act illegal on his part, or an act otherwise im- 
posing an actionable lability on him.’’ 


As was said by the New York Court of Appeals 
in Bosworth v. Allen, 168 N. Y. 157, 61 N. EK. 168, 
165: 

‘The loss of money by the corporation subse- 
quent to the conspiracy, and in consequence 
thereof, through the wrongful acts of the de- 
fendants’ successors, placed in office by their 
treachery, was the natural, and therefore the 
expected, result of the conspiracy itself.’’ 


As to the intent to limit, restrict and control the 
banking business at Fairbanks and environs, that 
is specifically alleged in the complaint (tr. pp. 8-9, 
22, 24-25), and is therefore admitted by the demur- 
rer; but, if that intent were not thus admitted, the 
admission of the other facts pleaded respecting gath- 
ering the banking business into the hands of the Ne- 
vada Company solely would be an admission of that 
intent for all present purposes. It was held in 
Standard Oil Co. v. Umited States, 221 U. 8. 1, 7, 
that 


‘‘ * * * the unification of power and control 
over petroleum and its products which was the 
inevitable result of the combining in the New 
Jersey corporation by the increase of its stock 
and the transfer to it of the stocks of so many 
other corporations, aggregating so vast a capli- 
tal, gives rise, in and of itself, in the absence 
of countervailing circumstances, to say the 
least, to the priuma facie presumption of intent 
and purpose to maintain the dominancy over 
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the oil industry, not as a result of normal meth- 
ods of industrial development, but by new 
means of combination which were resorted to 
in order that greater power might be added 
than would otherwise have arisen had normal 
methods been followed.”’ 


Apart from the specific intent to restrain the 
banking business, charged against the defendants, 
the direct, natural and necessary tendency of the 
acts charged against them, and admitted by the de- 
murrer, was illegally to restrain the business of 
banking within the region deseribed in the com- 
plaint. And where such is the direct, natural and 
necessary tendency of acts, the Anti-Trust Law is 
violated, as the courts have repeatedly held. 


Standard Ou Co. v. Umted States, 221 U. 
Se. 1; 

Addyston Pipe & Steel Co. v. United States, 
Wie. Sr o2dul, 234 ; 

Standard Sanitary etc. Co. v. United States, 
226 U. 8. 20; 

Umted States v. Trans-Missourt Freight 
Ham, 100) US, 290; | | 

Bigelow v. Calumet & H. M. Co., 167 Fed. 
704, 167 Fed. 721. 


Conclusions Deduced from Foregoing Argument and 
Authorities 


We submit that the inevitable conclusions from 
the authorities and the allegations of the complaint 
are : 

(1) That the conspiracy of September, 1909, was 
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separate and distinct from the earlier conspiracy of 
1905 and from that of May, 1909; 

(2) That the Washington Company had no part 
in the conspiracy of September, 1909, except the 
passive part of victim; 

(3) That the Washington Company is an entity 
separate and distinct from its stockholders, the de- 
fendants ; | 

(4) That a court will never consider corporation 
and stockholders identical except to prevent wrong 
or fraud, and then only for the purpose of holding 
the corporation, as such, liable; never for the pur- 
pose of freeing the stockholders from liability ; 

(5) That even if all the conspiracies alleged in 
the complaint, including that of September, 1909, 
were considered as but one continuing conspiracy, 
and thus the Washington Company, even with ref- 
erence to the transactions of September, 1909, and 
subsequently, became a violator of the Anti-Trust 
Act, it would be such violator thereof with refer- 
ence to third persons only (the Federal Govern- 
ment, the Territory of Alaska, the State of Wash- 
ington, the depositors and customers of each one of 
the banks) —it would not be such violator where the 
question is narrowed down so as to he between the 
Washington Company and its own stockholders and 
directors—and that is where the question does lie 
in this case—as between them the stockholders and 
directors alone are guilty of violation of the law; 

(6) By their demurrer the defendants have ad- 
mitted a specific intent to violate the Anti-Trust 
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Law; but if they had not admitted such specifie in- 
tent, their admission of the commission of the acts 
charged in the complaint is an admission for all 
present purposes of such intent, for not only was 
the direct, natural and necessary result of those acts 
to infringe that Law, but they did in and of them- 
selves infringe it to the damage of the Washington 
Company, as is alleged in the complaint. 

Therefore, the complaint states a cause of action 
against these defendants. 


‘gt 


This Action Was Commenced Within the Time Lim- 
ited by Law 
The other ground on which the Court below sus- 
tained the demurrer to the complaint was that the 
action was not commenced within the time limited 
by law (tr. pp. 67-71). We respectfully submit that 
therein the Court erred. 


A 


The Statute of Limitations Governing the Action Is 
That of the State of Washington 
It is thoroughly settled that there is no statute of 
the United States fixing a limitation on actions under 
Section 7 of the Anti-Trust Act. Therefore, the case 
is governed by the statute of limitations of the state 
of the forum— Washington. 


U.S. Rev. Stat., sec. 721; 


Chattanooga Foundry v. Atlanta, 203 U. S. 
5905, SO" s 
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Atlanta v. Chattanooga Foundry, 101 Fed. 
900, 902, 904, 906, 910; 

Atlanta v. Chattanooga Foundry, 127 Fed. 
23 2am: | 

Campbell v. Haverlill, 155 U. 8. 610; 

Brady v. Daly, 175 U.S. 148. 


Such portions of the statute of limitations as 
might possibly be considered to have a bearing on 
this action, to-wit, sections or portions of sections 
155, 159 and 165 of Remington & Ballinger’s Anno- 
tated Codes and Statutes of Washington, are in the 
words following: 


‘$155. Actions can only be commenced with- 
in the periods herein prescribed after the cause 
of action shall have accrued, except when in 
special cases a different limitation is prescribed 
by statute; but the objection that the action was 
not commenced within the time limited can only 
be taken by answer or demurrer.’’ 


‘$159. Within three years,— 
* * Y ‘ 


* * * * 


‘2. An action for taking, detaining, or in- 
juring personal property, mcluding an action 
for the specific recovery thereof, or for any 
other injury to the person or rights of another 


not hereinafter enumerated ; 
x x Be ae % % %* % 


‘4. An action for relief upon the ground of 
fraud, the cause of action in such case not to be 
deemed to have accrued until the discovery by 
the aggrieved party of the facts constituting the 
fraud ; 
¥% ae Be % % % ae x 

‘*6. An action upon a statute for penalty or 
forfeiture, where an action is given to the party 
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aggrieved, or to such party and the state, ex- 
cept when the statute imposing it prescribed a 
different penalty [limitation ].”’ 

“$165. An action for relief not hereinbefore 
provided for shall be commenced within two 
years after the cause of action shall have ac- 
emaeel,’”” 


The lower Court said (tr. p. 68): 

‘*T think this case comes within subdivision 6 
of Section 159, Remington & Ballinger’s Stat- 
utes of Washington, which provides that, ‘An 
action upon a statute for a penalty or forfeiture, 
where an action is given to the party aggrieved, 
or to such party and the State * * *,’ shall 
be commenced within three years. This is clear- 
ly an action for a penalty.”’ 

There is an obvious difficulty about the lower 
Court’s view of the matter. If this action is for a 
penalty, then sections 721 and 1047 of the Revised 
Statutes of the United States grip it and take it 
from the control of any state statute of limitations 
whatever. Said federal section 1047 would then 
apply and the limitation would be five years. But 
it has been distinctly held by the highest authority 
that actions under section 7 of the Anti-Trust Law 
are not for a penalty, but are remedial. Such ac- 
tions are simply civil remedies for private injury, 
and the damages recovered are compensatory and 
exemplary. 


Chattanooga Foundry v. Atlanta, 203 U. 8S. 
SOON 

Strout v. United Shoe Machinery Co., 195 
Hed. Sis, S17 ; 

Noyes on Intercorporate Relations, §410. 


In Chattanooga Foundry v. Atlanta, just cited, 
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Justice Holmes, who delivered the Court’s opinion, 
said: 


‘“‘The limitation of five years in Rev. Stat. 
sec. 1047, to ‘any suit or prosecution for any 
penalty or forfeiture, pecuniary or otherwise, 
accruing under the laws of the United States,’ 
does not apply. The construction of the phrase 
‘suit for a penalty,’ and the reasons for that 
construction have been stated so fully by this 
court that it is not necessary to repeat them. 
Indeed the proposition hardly is disputed here. 
Huntington v. Attrill, 146 U.S. 657, 668; Brady 
v. Daly, 175 U. 8. 148, 155, 156.”’ 


These cases of Huntington v. Attrill and Brady 
v. Daly show clearly why actions such as the action 
at bar are not penal. 

In Strout v. United Shoe Machinery Co., just 
cited, the Court said: 

‘Section 7 of the Sherman Law is so clear 
and plain in its provisions that its meaning can- 
not be uncertain. It is not in its nature and 
substance a penal action; its vindication does 
not rest with the state; it has been held repeat- 
edly to be a civil remedy for private injury, com- 
pensatory in its purpose and effect. It pro- 
vides for the recovery of threefold damages sus- 


tained by the plaintiff, which are held to be ex- 
emplary damages.”’ 


In view of the unequivocal ruling of the Supreme 
Court of the United States in the Chattanooga 
Foundry case, quoted above, and of the thorough 
and convincing discussion of the nature of a penal 
action which occurs in the cases of Huntington v. 
Attrill and Brady v. Daly, cited by Justice Holmes, 
we would not be justified in dwelling longer on this 
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point. With all respect to the lower Court we must 
conclude that this action is not penal in nature and 
subdivision 6 of section 159 does not control it. 


But it is sufficient for our immediate purposes to 
have it settled that one of the limitations prescribed 
by the State statute does apply. This is fully set- 
tled by the above authorities. And we will defer 
a detailed examination of the sections of the Wash- 
ington statute above quoted until we shall have con- 
sidered features of the case at bar, which, we firmly 
contend, bring the date of the commencement of this 
action well within the shortest period named in those 
sections—two years. 

The complaint charges that in pursuance of a con- 
spiracy to restrain trade and commerce in a terri- 
tory by concentrating, limiting and controlling the 
banking business at Fairbanks and environs, the 
Washington Company, and its business, assets, prop- 
erty, and apparently its identity, were turned over 
to and sunk in the Nevada Company, (1) by the act 
of the defendants in ‘‘selling’’ their stock in the 
former company to the latter company, (2) by the 
act of the defendants in surrendering the directorate 
of the Washington Company to the Nevada Com- 
pany’s appointees (tr. pp. 25-26, 35-36), (38) by the 
managing and active stockholders, directors and of- 
ficers of the Washington Company agreeing not to 
start any other or new bank, or affiliate with any 
competing bank, at Fairbanks or in that region (tr. 
pp. 30-32), and (4) by means of a pretended con- 
solidation of the two companies, and a change of 
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name of the Nevada Company by which it took and 
assumed the name of the Washington Company (tr. 
pp. 37-38); each and all of these things being done 
by the action or with the participation or with the 
active consent and approval of the defendants, and 
each of them; and as a result thereof all of the 
assets of the Washington Company were taken, dis- 
sipated, wasted and converted by the Nevada Com- 
pany Cm. Poaeshe: 

The complaint further alleges that the pretended 
consolidated concern closed its doors, and that 
the Court in Alaska, being deceived by the de- 
fendants’ conduct into believing that the Washing- 
ton Company had lost its identity in the Nevada 
Company (and all others with any possible interest 
in the matter, except the defendants and their co- 
conspirators, being likewise deceived), appointed a 
receiver for the Nevada Company only; and it was 
not until 1915 that it was discovered that the Wash- 
ington Company had not lost its identity or been 
merged in the Nevada Company but was a subsist- 
ing corporation, with rights and liabilities, and, con- 
sequently, it was not till that year that a receiver 
was appointed for the Washington Company and 
that its affairs were disentangled, so far as possible, 
from those of the Nevada Company (tr. pp. 38-45). 

Notwithstanding that the books and papers of the 
Washington Company came into the hands of the 
person who was appointed receiver of the Nevada 
Company in 1911 and continued in his hands until 
1915, the said receiver of the Nevada Company had 
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absolutely no legal power, right or authority in any 
way to represent or sue for the Washington Com- 
pany; and it is apparent, therefore, on the face of 
the complaint that at all times from 1909 until 1915 
the Washington Company was under the complete 
domination of the defendants and their co-conspir- 
ators and that it had absolutely no representative 
who could sue in its behalf or enter suit in its name 
except the defendants themselves, and, further, that 
during all of that time the conduct of the defend- 
ants themselves prevented the appointment of any- 
one—prevented accession of anyone to the control of 
the corporation—who could have sued in behalf of 
the corporation or in its name. 

From these facts several principles emerge for 
consideration: (1) Notice to or the knowledge of a 
stockholder, director or officer of a corporation while 
not engaged in and about the business of the cor- 
poration, is not notice to or the knowledge of the 
corporation itself; (2) a corporation is not charged 
with notice or knowledge of facts of which a stock- 
holder, director or officer has notice or knowledge, 
where the transaction is one in which the stock- 
holder, director or officer is acting adversely to the 
corporation; and if the transaction gives rise to a 
cause of action in favor of the corporation and 
against such stockholder, director or officer, the stat- 
ute of limitations does not run against such cause of 
action so long as the corporation remains under the 
domination or control of such stockholder, director 
or officer, or of those who are in like interest with 
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him; (3) where a disability to sue occurs (whether 
that disability arises out of inability, imposed by a 
superior power, on the part of the plaintiff to act, 
or out of his inability, imposed by a superior power, 
to reach the defendant by suit), the statute of limi- 
tations does not run until the disability is removed; 
(4) and where such disability has been caused by 
one against whom the cause of action existed, or 
where the latter by any conduct induced or caused 
a withholding or postponement of suit, he is es- 
topped to say that the statute of limitations ran 
during the time the disability existed or the suit 
was withheld. 


B 


Unless a Transaction Is in and About a Corporation’s 
Business, Notice to or Knowledge of a Stockholder, 
Director or Officer, Is Not Notice to or the Knowl- 
edge of the Corporation. 

The ‘‘sale’’ of their stock by the defendants was 
their private transaction. The corporation, by the 
transfer of the stock on its books, would have been 
charged with notice that there was a transfer of the 
stock from one person to another, if it had not been 
for the operation of principle (2) above stated; to- 
wit, that a corporation is not so charged where the 
transaction is intentionally adverse to its interests. 
But even if it were charged with notice of such 
transfer, it is clear that notice or knowledge of the 
motives and purposes actuating the defendants in 
that stock transaction cannot be imputed to it. 
Those motives and purposes were the personal, priv- 
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ate designs of the defendants—their design and de- 
sire to obtain for their shareholdings two and one- 
half times the real value thereof, and at the same 
time to concentrate the banking business im ‘he 
hands of the Nevada Company by permitting and 
facilitating the absorption of the Washington Com- 
pany and its assets into the Nevada Company. For 
the distinction between action by a stockholder qua 
stockholder and action by him in his private capac- 
ity we refer back to pages 19-28 of this brief and 
the citations and quotations there given. Where 
the transaction is that of the stockholder in his priv- 
ate capacity, not gua stockholder, the corporation is 
not chargeable with notice or knowledge of any 
wrongfulness, unlawfulness, defect or invalidity in- 
fecting the transaction. 


Reid v. Bank of Mobile, 70 Ala. 199, 211; 

Penfield Inv. Co. v. Bruce, 132 Mo. App. 257, 
111 8. W. 888; 

Gregmore Orchard Co. v. Gilmour, 159 Mo. 
App. 204, 218-214, 140 8S. W. 763; 

Lanning v. Johnson, Td N. J. L. 259, 69 Atl. 
490; 

Keenan v. Dubuque etc. Ins. Co., 13 Lowa 375; 

Mercier v. Canonge, 8 La. Ann. 37; 

General Ins. Co. v. United States Ins. Co., 10 
Md. 517, 69 Am. Dee. 174; 

Custer v. Tompkins, 9 Pa. St. 27; 

In re Plankinton Bank, 87 Wis. 378, 58 N. W. 
784 ; 
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Davis etc. Wheel Co. v. Davis etc. Wagon Co., 
20 Fed. 699; 

Reed v. Munn, 148 Fed. 737, 755; 

Angell & Ames on Corp., $307. 


A closely cognate principle is that the knowledge 
or notice of its officer or agent is not imputed to a 
corporation except in those matters which are with- 
in the scope of his authority, and which it is the 
agent’s duty to communicate to his prmeipal. 


Schwabacher Bros. & Co. v. Murpline, 74 
Wash. 388, 133) Pac) ager 

Moon Bros. Carriage Co. v. Devenish, 42 
Wash. 415, 85 Pac. 17; 

Corbet v. Waller, 27 Wash. 242, 67 Pac. 567; 

Robertson Lumber Co. v. Anderson, 96 Minn. 
a27, 105 3). WW Sis 

Luling ete. Co. v. Lane ete. Co., 49 Tex. Civ. 
App. 534, 109 S. W. 445; 

Mechem on Agency, §$718, 719; 

Story on Agency, $140; 

Angell & Ames on Corp. §309. 


Here it cannot possibly be said that the ‘‘sale’’ of 
the stock by these defendants or the ‘‘consolida- 
tion’’ or the turning over of the Washington Com- 
pany’s assets to the Nevada Company, or any of 
those transactions, were at all within the business of 
the Washington Company; therefore, they could not 
be within the scope of the authority of the defend- 
ants considered as its agents. 
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Where the Stockholders, Directors or Officers, Are Act- 
ing Adversely to the Corporation, Knowledge or 
Notice Which They Possess Is Not Imputable to It; 
and If Their Acts Give a Right of Action in Favor 
of the Corporation Against Them, Time Does Not 
Run Against Such Right of Action so Long as They 
or Those in Like Interest Remain in Control of the 
Corporation. 


Even if the ‘“‘sale’”’ of the stock had been in and 
about the business of the Washington Company— 
had been a corporate matter—the knowledge and 
notice of the defendants, its stockholders, directors 
and officers that it was a null and void transaction 
would not have been imputable to the company for 
the very reason that it was intended, calculated and 
adapted, as the complaint in effect charges, to de- 
fraud the Washington Company. This statement 
applies in full measure also to the 
and to the actual absorption and conversion of the 


‘“eonsolidation’’ 


Washington Company’s money and assets by the 
Nevada Company. For in and during all of these 
transactions, since every one of the corporation’s 
directors, officers and stockholders was party to the 
plot and fraud, the corporation had no one con- 
nected with it in any capacity notice to or knowledge 
of whom would affect it. They and all thei acts 
were hostile to it and its interests; they were seek- 
ing to destroy its identity, its corporate life; neither 
their acts nor knowledge of their acts, nor notice of 
the purposes and ends inspiring those acts, can be 
imputed to the Washington Company. And- until 
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someone came into control of the company who could 
sue, time did not run against the cause of action 
which those acts gave rise to in favor of the corpor- 
ation. The rule that ignorance of the existence of 
a cause of action does not toll the statute has no ap- 
plication here; a corporation has no mind, no in- 
telligence apart from its agents, and this rule does 
not apply where the very agents or minds through 
and by whom alone the plaintiff could know of the 
existence of the cause of action have turned against 
the plaintiff and are themselves the defendants. 


In re Fitzroy Bessemer Steel etc. Co., 50 Law 
Times (N. 8.) 144; 

Coxe v. Huntsville Gas Inght Co., 106 Ala. 
373, 17 So. 626, 627; 

American Surety Co. v. Pauly, 170 U.S. 138, 
156; 

High v. Opalite Tile Co., 184 Fed. 400; 

In re Senoia Duck Mills, 193 Hed. 711; 

Oregon etc. Co. v. Grubissich, 206 Fed. 577; 

Davis etc. Wheel Co. v. Davis etc. Wagon Co., 
20 Fed. 699; 

Levy & Cohn Mule Co. v. Kauffman, 114 Fed. 
170; 

Whittle v. Vanderbilt M. & M. Co., 83 Fed. 
48 ; 

Brooklyn Distilling Co. v. Standard D. & D. 
Cos 105 NuXwS. 264.9267. 

Same Case, on Appeal, 193 N. Y. 551, 86 N. E. 
064 ; 
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Benedict v. Arnoux, 154 N. Y. 715, 49 N. E. 
326 ; 

United Security etc. Co. v. Central Nat. Bank, 
185 Pa. St. 586, 40 Atl. 97; 

Seaverns v. Presbyterian Hostal, 173 Ll. 
414, 50 N. E. 1079; 

Johnston v. Shortridge, 93 Mo. 227, 6 S. W. 
64 ; 

First National Bank v. Christopher, 40 N. J. 
L. 435; 

Stevenson v. Bay City, 26 Mich. 44; 

Wickersham & Keith v. Chicago Zine Co., 18 
Kan. 481. 


Of course it is the rule that in a court of law the 
directors and officers of a corporation are viewed as 
agents and the corporation as the principal. And 
the law is thus stated in American Surety Co. v. 
Pauly, cited above, where the extent to which a cor- 
poration was bound by its officer’s knowledge was 
under discussion: 


‘The presumption that the agent informed 
his principal of that which his duty and the in- 
terests of his principal required him to commun- 
icate does not arise where the agent acts or 
makes declarations not in execution of any duty 
that he owes to the principal, nor within any 
authority possessed by him, but to subserve sim- 
ply his own personal ends or to commit some 
fraud against the principal.”’ 


In Davis etc. Wheel Co. v. Davis etc. Wagon Co., 
20 Fed. 699, the Messrs. Davis had sold their inven- 
tions to the defendant corporation, but afterwards, 
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with several other persons, organized another com- 
pany, to-wit, the complamant, and sold the same 
inventions to it. The question was whether the com- 


plainant corporation was charged with notice of the 
prior sale. The Court said (p. 701): 


‘here 1s no evidence here to show what took 
place between the Davises and the other di- 
rectors or officers of the complainant in regard 
to the purchase of the inventions, or whether 
the Davises took any official part in the trans- 
action which resulted in,the issuing of the let- 
ters patent to the complainant. The defendant 
relies on the mere fact that they were directors 
when the corporation derived its title, and in- 
sists that this circumstance alone is notice to the 
corporation of the infirmity of the title it ob- 
tained. This is not enough. It cannot be as- 
sumed that they participated as directors when 
they were representing their own interests as 
parties contracting with the corporation; and it 
would be most unreasonable to charge the cor- 
poration with notice of facts within their knowl- 
edge, but which it was not for their interest to 
communicate to the officers or to their co-di- 
rectors. They were selling to the complainant 
what they had already sold to another, and, if 
they had communicated the facts, the corpor- 
ation would have purchased only a_ worth- 
less title. If they had imparted their knowledge 
to the other directors or officers they would have 
defeated the object in view. The general rule 
which charges a principal with the knowledge of 
his agent is founded on the presummtion that 
the agent will communicate what it is his prin- 
cipal’s interest to know and the agent’s duty to 
impart. In the language of Mr. Justice Brad- 
ley, the rule ‘is based on the principle of law 
that it is the agent’s duty to communicate to his 
principal the knowledge which he has respecting 
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the subject-matter of the negotiation, and the 
presumption that he will perform that duty.’ 
The Distilled Spirits, 11 Wall. 367. * * * Ac- 
cordingly, it has been repeatedly adjudged that 
a corporation will not be charged by the knowl- 
edge of a director in a transaction in which the 
director is acting for himself, because he repre- 
sents his own interests, and not those of the 
corporation.’’ 


In High v. Opalite Tile Co., 184 Fed. 450, in the 
United States Circuit Court of Appeals, Third Cir- 
euit, the facts were as follows: Carter owned the 
ereat majority of the stock of the Mirick Company 
and was its president and manager.. He. was also 
vice-president and manager of the defendant Tile 
Company. Through his management the Mirick 
Company became indebted to the Tile Company for 
tile bought and money advanced. The advances from 
the Tile Company were unauthorized by its directors 
and fraudulent. Later the Mirick Company repaid 
most of these moneys, then became bankrupt: The 
trustee in bankruptcy sued for a return of the money 
thus paid back to the Tile Company, as an unlawful 
preference. The question was whether when the Tile 
Company received the money back it ‘‘had reason- 
able cause to believe that it was intended thereby 
to give a preference,’’ within the meaning. of the 
bankruptcy act. The Court said (p. 451): . 


‘‘The advances which Carter made to the 
bankrupt company out of the funds of the de- 
fendant company were clearly unauthorized and 
fraudulent. As he owned practically all the cap- 
ital stock of the bankrupt company, the ad- 
vances were in his own interest, and opposed to 
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the interest of the defendant company. * * * 
No officer or agent of the defendant company, 
except Carter, had any actual knowledge of 
these cash transactions. In his opinion the 
learned District Judge said: 

“ “Oarter was therefore in the position of 
having taken the money of the defendant com- 
pany, of which he was an officer, and of having 
appropriated it to the Mirick Company, of 
which he was president. He was therefore stand- 
ing in an antagonistic relation to his principa!, 
the defendant company, and his conduct raises 
the clear presumption that he would not com- 
municate the fact of his misappropriation of his 
principal’s money to it, but when he found his 
company insolvent he would attempt to restore 
the defendant’s money to it; the motive being to 
escape the criminal consequences of his embez- 
zlement of the funds of the defendant company. 
Therefore in making the payment Carter was 
clearly acting for himself, and not for the de- 
fendant company, and his knowledge of the in- 
solvency would not be the knowledge of the de- 
fendant company, and his intention to prefer 
the defendant company cannot be attributable to 
that company.’ 

“This statement is in accord with Lilly v. 
Hamilton Bank, 178 Fed. 53, 102 C. C. A. 1, 
and many other cases that might be cited. The 
knowledge of Carter was not imputable to the 
defendant company.”’ 


In Oregon ete. Co. v. Grubissich, 206 Fed. 577, de- 
cided by this Court in 19138, Judge Gilbert quotes 
approvingly from McCaskill v. United States, 216 
U.S. 504, 514, as follows: 

‘‘Undoubtedly a corporation is, in law, a per- 
son or entity entirely distinct from its stock- 


holders or officers. It may have interest dis- 
tinct from theirs. Their interests, it may be 
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conceived, may be adverse to its. interest, and 
hence has arisen against the presumption that 
their knowledge is its knowledge, the counter 
presumption that, in transactions with it, when 
their interest is adverse their knowledge will not 
be attributed to 1t.”’ 


The case of Brooklyn Mstiling Co. v. Standard 
D. & D. Co., 105 N. Y. S. 264, is instructive in this 
connection. The plaintiff corporation leased its dis- 
tillery to the defendant corporation, which was or- 
ganized for the purpose of creating a monopoly in 
alcohol and spirituous liquors. Plaintiff’s presi- 
dent, who was interested in defendant, knew of the 
illegal purpose for which defendant was organized 
and which induced it to take the lease. The defend- 
ant company paid rent for a time and then refused 
to either pay rent or surrender possession. The ac- 
tion was for the rent. The defendant company set 
up the illegality of the contract, alleging it was in- 
tended to give the defendant company a monopoly. 
Both the Appellate Division of the Supreme Court 
and the Court of Appeals of New York held that 
under the rule, that where the agent is engaged in 
doing an act against his principal’s interest his 
knowledge will not be imputed to the principal, the 
knowledge of the plaintiff’s president would not be 
imputed to the plaintiff corporation. The Appellate 
Division said (p. 267) : 

‘The foregoing discussion has been upon the 
assumption that the plaintiff knew the illegal 
purpose for which the defendant was formed 


and which induced it to make the lease in ques- 
tion. * * * The only evidence bearing on that 
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subject is that Matthiessen, its president (since 
deceased), had that knowledge, and it is claimed 
that the knowledge which he had is to be im- 
puted to his principal. This is the general rule; 
but it does not apply where the agent is engaged 
in doing an act against his principal’s interest. 
Benedict v. Arnoux, 154 N. Y. 715, 49 N. E. 326. 
It is undisputed that Matthiessen was largely 
interested in the defendant company. He was 
one of its promoters, directors, and a member of 
its executive committee. Appellant insists that 
in the negotiations which resulted in the execu- 
tion of the lease Matthiessen acted, not in the 
interest of the defendant, but in the interest of 
the plaintiff, and therefore his knowledge must 
be imputed to the plaintiff, and yet it is insisted 
that the lease procured by Matthiessen is void, 
for which reason defendant cannot be compelled 
to pay the rent stipulated. If the lease were 
illegal and void, Matthiessen must have known it 
because he is presumed to have known the law, 
and, if he imduced the plaintiff to execute it, 
knowing it to be void and unenforceable against 
defendant, being himself personally interested 
in the defendant, it cannot be said he was acting 
in the interest of the plaintiff. Either the lease 
is valid, in which ease it is inmaterial for whom 
Matthiessen acted, or else it is invalid because 
made for an illegal purpose. If the latter, it 
was made against the interest of the plain- 
tiff % ay <o , ee, 


And the Court of Appeals of New York, 86 N. E. 
964, 565, In an unanimous opinion, said: 


‘‘Assuming that the scheme in aid of which 

the defendant corporation procured this lease 

~ was a combination in restraint of trade, was Mr. 
Matthiessen’s knowledge of its nature imputable 
to the lessor under the circumstances? We 
think that this question must be answered in the 
negative, and that the defendant’s appeal must, 
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therefore, fail. The case clearly falls within the 
doctrine declared by this court in Benedict v. 
Arnouw (154 N. Y. 715, 728), where it was held 
that when an agent forms the purpose of dealing 
with his principal’s property for his own bene- 
fit and advantage, or for the benefit and ad- 
vantage of other persons who are opposed im 
interest, he ceases in fact to be an agent acting 
in good faith for his principal * * * . Itis 
plain from the findings that what Mr. Matthies- 
sen had at heart were the interests of the lessee 
in opposition to those of the lessor. His infor- 
mation, therefore, to the effect that the lessee’s 
purpose was an unlawful one, assuming it to 
have been such, did not charge the lessor with 
knowledge of the fact.’ 


The facts In re The Fitzroy Bessemer Steel Co., 
50 Law Times (N. 8.) 144, decided by Justice Kay 
in 1884, were as follows: Smith, a promoter, and 
subsequently a director, of the steel company, made 
an arrangement with the syndicate of vendors of a 
mine by which he was to receive 1000 B shares in 
the company in consideration of his taking or plac- 
ing 500 A shares. He subsequently received the 1000 
B shares. Notice of this transaction was, after the 
formation of the company, given to the directors by 
means of a letter from the solicitors of certain share- 
holders, but the board which received the notice con- 
sisted of persons more or less implicated in the 
transaction, and no action was taken in the matter. 
The company was afterwards wound up and the 
liquidator brought suit to recover from Smith the 
value of the 1000 B shares, on the ground that his 
having received them was, under the circumstances, 
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a misfeasance as against the company. It was con- 
tended by Smith’s counsel that the suit was barred 
by the statute of lmitations because of the com- 
pany having, through its directors, received notice 
of the transaction more than six years previously. 
The Court said: 


‘‘Now, I assume, and I think it is so, that the 
letter to the chairman gave sufficient informa- 
tion of the misfeasance of Mr. Samuel Smith, 
and, according to the case I have mentioned, lay- 
ing that letter before the board would prima 
facie be notice to the company. But was it, in 
fact, such notice? The directors present at the 
meeting on the 4th June [when the letter was 
read to the board] were Messrs. Dyer and Mec- 
Lagan, and Colonel Holland. McLagan and 
Holand were two members of the syndicate 
who had made this arrangement to hand the 
1000 B shares to Mr. Samuel Smith, and were 
the trustees of these shares under that arrange- 
ment, and Dyer was a director whose qualifica- 
tion had been provided for him by an arrange- 
ment not very dissimilar. Notice to an agent 
is not notice to the principal where it would be 
quite certain that the agent would not disclose 
the matter, and here it seems to me ridiculous 
to suppose that a board so constituted would 
make any such disclosure. The minutes of that 
meeting were read and confirmed at a subse- 
quent meeting, at which the same directors and 
one other were present, but the letter was not 
read at that meeting. J therefore reject the de- 
fense of the Statute of Limitations in this case 
because the respondent has not proved that the 
company had notice of the facts six years nee 
this summons was taken out.’ 


In Coxe v. Huntsville Gas Light Co., 106 Ala. 378, 
17 So. 626, 627, a company sued its president for an 
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accounting, and the statute of limitations was 
pleaded in defense. The Court said: 


‘The bill avers that he was its president, that 
he governed and controlled its management, and 
received and disbursed all its moneys, kept its 
books, and withheld them from the directors, 
and by evasion, deception and refusal, prevented 
an examination, until but recently, before the 
filing of the bill, when, for the first time, it was 
ascertained, that he was illegally and wrongfully 
absorbing the income for his own emolument, 
by improper and unauthorized credits. We are 
satisfied from the evidence that a failure to ex- 
amine the books in the year 1878, was due to his 
own conduct and representations, and that the 
directors were lulled into a feeling of security 
by his representations as to the condition of the 
corporate affairs. We are of opinion that he oc- 
cupied a fiduciary relation, partaking sufficient- 
ly of the nature of a trustee, to require him to 
deal fairly and openly with the corporation and 
directors in all his fiduciary duties; and in so far 
as they were lulled into non-action, from a re- 
hance upon his statements, and his failure to 
disclose the fact that he was claiming credits 
not authorized by the directors, of which he 
knew they were ignorant, he cannot escape lia- 
bility under the shelter of the statute of limita- 
tions. ”’ 


Mechem, in his work on Agency, second edition, 
§1347, says: 


‘The purpose of the statute of limitations in 
these cases is to protect the agent against the 
assertion of stale claims, but it ought not to be 
made the means of screening a guilty agent, by 
allowing him to set it up as a defense, where the 
agent’s own fault furnishes the cause of action, 
and the principal had no knowledge or means of 
knowledge that such a default had occurred. 


zy! 


Where the agent * * * has been guilty of 
some misapplication o1 nusappropriation of 
money or property which the principal had no 
reason to anticipate or suspect, it sounds very ill 
in the agent’s mouth to plead the statute of limi- 
tations against the principal, until after the 
principal has learned of the wrong. To allow 
this 1s to sacrifice the principal to the guilty 

~ agent. The agent does not stand upon the same 
footing as a stranger. He is a person relied 
upon. He owes a duty. He is not dealing at 
‘arm’s length. He disarms the ordinary diligence 
and watchfulness of the principal by undertak- 
ing to protect his interests.”’ 


D 


Where a Disability to Sue Occurs (Whether That Dis- 
ability Arises Out of Inability, Imposed by a Super- 
ior Power, of the Plaintiff to Act, or Out of His In- 
ability, Imposed by a Superior Power, to Reach the 
Defendant by Suit) the Statute of Limitations Does 
Not Run Until the Disability Is Removed, and It is 
Immaterial That Such Disability Is Not Specifically 
Excepted from the Operation of the Statute. 

A case resembling the case at bar in several re- 
spects is Jackson v. Fidelity etc. Co., T5 Fed. 399. 
There the defendant had insured the fidelity and 
honesty of a national bank’s president, cashier and 
bookkeeper. Thereafter these officers embezzled 
funds of the bank. The comptroller of the currency, 
by the bank examiner, took possession of the bank, 
and later, by action of the comptroller, a receiver 
was appointed. The comptroller, examiner and re- 
ceiver, all had notice of the defaleations but did not 
know the specific details. The said officers of the 
bank, and others with them, constituting in all a 
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majority of the board of directors, were placed un- 
der arrest at the time the comptroller took charge 
of the bank, and the books of the bank were taken 
possession of by the prosecuting attorney. Later the 
receiver was discharged and the bank re-opened for 
business. ‘The insurance contract provided that suit 
thereon must be brought within twelve months from 
the discovery of any defalcation. Suit was not 
brought until about eighteen months after the comp- 
troller, examiner and receiver had notice, if not 
knowledge, of the embezzlements. The defendants 
demurred on the ground, among others, that the 
case was not commenced within time, and the lower 
Court sustained the demurrer. From that ruling the 
plaintiff sued out a writ of error. The Circuit Court 
of Appeals, Fifth Circuit, held that the statute was 
not running while the bank was in the hands of the 
government officers and that notice to them was not 
notice to the bank itself. It held further that the 
bank was not chargeable with notice through the 
guilty knowledge of the defaulting officers. The 
case is put upon the ground that inability to sue, so 
long as it exists, prevents the running of the stat- 
ute, if such inability is imposed by a superior power. 
The Court said, at page 365: 


‘The fact that a majority of the directors 
were arrested and placed in a position where 
they were powerless to protect the interests of 
the bank under the allegations of the declara- 
tion raises no presumption against them. They 
are presumed to be the innocent sufferers from 
the acts of the guilty president and cashier until 
the contrary appears, and the failure of the 
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plaintiff to act at once is due to the fact that 
the United States attorney took and kept pos- 
session of the books and papers of the bank, to 
be used as evidence in a criminal cause. This 
delay is chargeable to the government. Justice 
requires that the case should be treated as one 
in which the running of the limitation was 
stopped by the conduct of the insurer itself, 
since the delay was the direct result of the evil 
conduct from which the insurer contracted to 
protect the insured.”’ 


That portion of the last sentence commencing with 
the word ‘‘since’’ is, we respectfully submit, too 
strong a statement. One member of the Court, 
Judge Pardee, thought so, and also thought that the 
receiver was the representative not only of the gov- 
ernment but also of the bank, and that the statute, 
therefore, should be held to run after the receiver 
had notice of the thefts. With all respect to the ma- 
jority of that Court, we believe that Judge Pardee 
was right in his position. But the impheations nec- 
essarily involved in his dissenting opinion are fully 
as strong in support of the position we here take as 
the majority opinion. Indeed, we think them strong- 
er. For he says, that if the conduct of the defend- 
ant has brought about ‘‘suspended animation of the 
corporation’’ and has thus prevented it from bring- 
ing suit, the statute does not run during such sus- 
pension of animation. We quote from page 366: 

‘‘The contention of the plaintiff in error, 
which is indirectly, if not directly, sustained by 
the opinion of the court, is that because of the 


appointment of a receiver by the comptroller of 
the currency, August 14, 1893, who took posses- 
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sion of the bank, its books and papers, and re- 
tained possession until May 21, 1894, the bank 
during that time was in a quasi state of suspen- 
sion and ineapaeity, without agents through 
which to act, and unable to perform any corpo- 
rate function. If this were true as a matter of 
law, it is difficult to see wherein it would affect 
the indemnity company, unless, indeed, the wm- 
demnity company was chargeable with the sus- 
pended animation of the corporation.”’ 


So that in both the majority opinion and the mi- 


nority opinion it is clearly stated that if the defend- 


é 


ant is responsible for the ‘*‘suspended animation of 


the corporation,’’ the statute does not run in his 
favor during the period of such suspension. That 
is exactly the case made by the complaint here, and 
for all present purposes the defendants here admit 
that the Washington Company’s life and activities 
were suspended, by their acts, from 1909 to 1915. 
In Greenwald v. Appell, 17 Fed. 140, Judge Mc- 
Crary says on the subject of suspension of the right 
to sue by the supervention of some superior power: 


‘The old rule upon this subject was very 
strict, and many authorities have been cited 
which clearly hold that if the statute of limita- 
tions begins to run, nothing will stop its running 
except something that is expressly provided in 
the statute itself; and it was formerly held that 
even a state of war was not sufficient; that an 
injunction against the creditor from bringing a 
suit was not sufficient to suspend the statute, 
and that it continued to run notwithstanding 
these things. That rule will be found laid down 
in Angell & Ames on Limitations, and I think 
in some other standard authorities. But the 
more modern rule is otherwise. It has been set- 
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tled now, by the decisions of the supreme court 
of the United States, that there are certain ex- 
ceptions to the statute of limitations other than 
those which are expressed wm the statutes them- 
selves. The old rule has been qualified by later 
and better rulings, especially in the Supreme 
Court of the United States.”’ 


In. the case before Judge McCrary the question 
was whether the running of the statute of limita- 
tions against a creditor’s claim was suspended dur- 
ing the time that bankruptcy proceedings were pend- 
ing against the debtor. Said the Court, after stat- 
ing that the statute is suspended by the supervening 
of inability to sue, due to a superior power (p. 141): 


‘‘T think this case falls within that doctrine. 
The right to sue was undoubtedly suspended 
during the pendency of proceedings in bank- 
ruptcy, and to say that the statute continued to 
run, would be to say that the plaintiff is deprived 
of his right to sue, without the slightest fault on 
nak) TORI,” 


Tio the same effect is In re Eldridge, 2 Hughes 
256, 8 Fed. Cas. No. 4,331. 

On this general subject the case of United States 
v. Wiley, 11 Wall. 508, 513, is a strong authority. 
The Court said in that case: 


‘True, the right of a citizen to sue during the 
continuance of the war was suspended, while the 
right of the government remained unimpaired. 
But it is the loss of the ability to sue rather than 
the loss of the right that stops the running of 
the statute. The inability may arise from a 
suspension of right, or from the closing of the 
courts, but whatever the original cause, the 
proximate and operative reason is that the 
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claimant is deprived of the power to imstitute 
his suit. Statutes of limitations are indeed stat- 
utes of repose. They are enacted upon the pre- 
sumption that one having a well-founded claim 
will not delay enforeing it beyond a reasonable 
time, if he has the power to sue. Such reason-. 
able time is therefore defined and allowed. But 
the basis of the presumption is gone whenever 
the ability to resort to the courts has been taken 
away. In such a ease the creditor has not the 
time within which to bring his suit that the 
statute contemplated he should have.’’ 


In Braun v. Sauerwein, 10 Wall. 218, 222, the 
running of the statute of limitations of Mary- 
land was held to be suspended by the provisions 
of a federal statute, the Court saying: 


“But in Hanger v. Abbott [6 Wall. 532] it 
was ruled, after grave consideration, that the 
time during which the courts of the recently re- 
bellious States were closed to the citizens of 
other States, is, in suits brought by such citizens, 
to be excluded from the computation of the time 
fixed by statutes of limitation, within which 
only suits may be brought, and this, though the 
statutes contain no such exception. In other 
words, 1t was held that the statutes of limita- 
tions of the insurrectionary States were sus- 
pended, while the courts in those States were 
closed by the war. Similar decisions have been 
made in the State courts. Thev all rest on the 
ground that the creditor has been disabled to sue, 
by a superior power, without any default of his 
own, and, therefore, that none of the reasons 
which induced the enactment of the statutes an- 
ply to his case; that unless the statutes cease to 
run during the continuance of the swpervening 
disability, he is deprived of a portion of the time 
within which the law contemplated he might 
sue. It seems, therefore, to be established, that 
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the running of a statute of limitation may be 
suspended by causes not mentioned in the stat- 
ute itself.’’ 


In Devereaux v. City of Brownsville, 29 Fed. 742, 
750-751, the facts were that the legislature of Ten- 
nessee had attempted to enable municipal corpora- 
tions of the State to evade the payment of their 
debts in full, and to that end had enacted laws dis- 
incorporating said municipalities and creating in 
their place ‘‘taxing districts’? which were author- 
ized to pay one-half of the ‘‘old debts,’’ which, it 
was declared, should be held a full discharge thereof. 
The courts held that these taxing districts were but 
the old corporations under a new name; that the said 
laws did not really effect a disincorporation, but only 
a change of name. But there was an hiatus between 
the disincorporating acts and the acts creating the 
taxing districts. And the question arose whether 
during that interval the statute of limitations ran 
against Judgments obtained on the old debts prior 
to the disincorporation. Said the Court: 


‘‘The next defense set up is that one of the 
judgments is barred by the statute of limita- 
tions, it having been more than 10 years from the 
date of the judgment to the suing out of this 
mandamus, although’ other like writs have 1s- 
sued in the meantime. If the time elapsed be- 
tween the repeal of the charter and the reor- 
ganization into a ‘taxing district,’ during which 
there was no organization to be sued, be ex- 
cluded, the 10 years have not expired, and the 
bar has not attached. We have no hesitation in 
holding that it should be excluded, precisely as 
the time occupied by our late war was excluded, 
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and for precisely the same reason. If a state, 
with the deliberate and confessed purpose of do- 
ing that, repeals the charter of a municipal cor- 
poration to enable it to evade or avoid the writ 
of mandamus to enforce judgments against it, 
thereby disable the plaintiff from proceeding in 
the case, the time of disability should not be 
computed in the period of the statute of limita- 
tions. * * * Hanger v. Abbott, 6 Wall. 532; 
U.S. v. Wiley, 11 Wall. 508, 513,—where it was 
ruled that although the right to sue was’ unim- 
paired, the ‘loss of the ability to sue, rather 
than the loss of the right, stops the running of 
the statute.’ ’’ 


Broadfoot v. City of Fayetteville, 124 N. C. 478, 
32 8. E. 804, is very similar in its facts to Devereaux 
v. City of Brownsville, and the same conclusion was 
arrived at by the Court regarding the running of 
the statute of limitations. 

The statutes of Tennessee forbid suit against the 
State. The tax laws provide that property on which 
taxes are delinquent shall be sold to the State, and 
that later the State may re-sell it to private persons. 
In Collier v. Goessling, 160 Fed. 604, 611, it was held 
that the statute did not run against a suit charging 
the sale to the State to be void, so long as the State 
had title or a pretended title under the sale, but that 
the statute began to run when the sale from the State 
to the private person took place. The United States 
Circuit Court of Appeals, Sixth Cireuit, speaking 
by Judge Lurton, said: 


‘“There was, therefore, no remedy of which 
the landowner could avail himself, whether in or 
out of possession, which would invalidate the 
tax sale and tax deed, so long. as the equitable 
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title was in the state, and the state would not 
suffer itself to be sued in such way as to conclude 
itself. To start the running of a statute of limi- 
tation there must be someone capable of swing, 
some one subject to be sued, and a tribunal open 
for such suits. [Citations.| The State’s title 
did not pass out of the State and into one capable 
of being sued until the deed of the clerk of July 
10, 1902, to appellee. That was less than three 
years before this bill was brought. This suit to 
invalidate appellee’s tax title was therefore not 
barred by the limitation relied upon.’’ 


The principle that while there is no one who can 
sue, or that while the plaintiff is incapacitated by a 
superior power from suing (and these are but two 
different ways of expressing the same general rule) 
the statute does not run, has been more frequently 
applied in favor of the estates of deceased persons 
than in any other class of cases. Thus A has a con- 
tractual claim against B which matures at a day 
certain. Before that day A dies intestate and the 
claim matures before an administrator is appointed. 
The statute does not begin to run when the claim 
matures but when the administrator is appointed. 
Another instance: A dies intestate. B takes pos- 
session of his estate and converts it to his own use. 
Later an administrator is appointed. The statute 
does not run against B for the conversion from the 
time when he took the property, but only from the 
time when the administrator was appointed and 
qualified. The principle underlying both these cases 
applies to the case at bar. For while it has been fre- 
quently held that if the statute starts running be- 


103 

fore the death of A, in our illustrations just given, 
nothing happening thereafter will stop its running, 
yet even that restricted and narrow rule will not avail 
these defendants, for here the cause of action did not 
arise, the statute did not begin to run, before the dis- 
ability was imposed upon the Washington Company 
by the defendants and their co-conspirators, but 
after that event. 


Of Stanford’s Case and Cary v. Stephenson, 2 
Salkeld 421, referred to in Murray v. East India Co., 
0B. & A. 204, 7 KE. C. L. 118, Abbott, Ch. J., says in 
his judgment in the Wurray case: 


‘The first of these cases arose upon the stat- 
ute of fines, 4 Hen. 7, c. 24; a term of years was 
granted in remainder, expectant on another ex- 
isting term; before the expiration of the first 
term the grantee died; at the expiration of the 
first term, the lessor entered, and levied a fine 
before admiustration granted, and resolved, 
that the administrator should have five years, for 
none had title to enter before. The last of these 
cases 1s precisely the same as the present case. 
It was an action of assumpsit for money had and 
received, brought against one who had received 
money belonging to the estate of the intestate, 
after his death, and before administration 
granted; the receipt being more than six years 
before the action, but the grant of the adminis- 
tration within six years. The opinion of the 
Court was, that the time of limitation did not 
begin to run until the grant of the administra- 
tion.”? 


And so in the Murray case, the Court held that 
under similar circumstances the statute did not be- 
gin to run on a claim accruing after the death of 
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the intestate, but before the appointment of the ad- 
ministrator, until the administrator was appointed. 


In White v. Blankenbeckler, 115 Mo. App. 722, 92 
S. W. 503, 504, A had died leaving personal prop- 
erty. B thereupon converted it to her own use. 
Held that time did not run in bar of an action for 
such conversion until a personal representative of A 
was appointed and qualified. The Court said: 


“e * * the staiute 1s not pul im operon 
by one taking possession of property left by a 
deceased party and claiming it as his own. It 
does not begin to run until an executor or ad- 
ministrator is appointed. The general rule is, to 
set the statute in motion, there must be some one, 
at the time, having capacity to sue. * * * 
Where there is no one to sue, laches cannot be 
imputed.”’ 


In Stevenson v. Markley, 72 N. J. EH. 686, 695, 66 
Atl. 185, 189, the suit was not brought until twenty- 
one years after the death of the party whose estate 
the plaintiff administrator represented. ‘The plea of 
the statute was overruled, because the suit was 
brought very shortly after the administrator was 
appointed; the Court saying: 

‘The authorities hold that, where the cause of 
action did not exist during the life of the party 
and came into existence subsequent to the 
party’s death, the statute does not begin to run 
until the appointment of a representative. * * * 
The time hetween the death of the party and 


qualification of personal representative is not 
counted. ’’ 


In VeAuliff v. Parker, 10 Wash. 141, 146, 38 Pae. 
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744, is the following statement by Judge Dunbar, 
speaking for the Court: 

‘‘The general holding of the courts is that the 
statute of limitations does not begin to run until 
there is someone to sue or liable to be sued. 
* * * For instance, in case the action arises 
after the death of a party to a contract, then 


the statute would not begin to run until an ad- 
ministrator or representative was appointed.’’ 


To the same effect as these cases are many others. 
Examples are: 


Barton u. New Haven, 74 Conn. 729, 52 Atl. 
403, 405; 

Griesel v. Jones, 123 Mo. App. 45, 99 8S. W. 
769 ; 

Root v. Lathrop, 81 Conn. 169, 70 Atl. 614; 

McPherson v. Swift, 22 8. D. 165, 116 N. W. 
76, 83. 


We have referred to the rule followed by some 
courts that where the statute has once begun to run 
nothing happening thereafter will stop its running. 
But this is a rule which is perhaps more honored in 
the breach than in the observance. Certainly it is 
not universally followed. Thus, in Alice E. Mining 
Co. v. Blanden, 136 Fed. 252, 255, two promissory 
notes signed by Blanden matured nearly ten years 
before his death. The statutory period on such 
notes was ten years. Before suit was commenced 
against his representative the ten years expired, as 
to one note, if the interval between his death and 
the qualification of the representative was counted ; 
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otherwise, the ten years had not expired. The 
Court said: 


‘The statute of limitations does not, in terms, 
provide that the death of a debtor after a cause 
of action against him has accrued shall suspend 
the running thereof; and in support of the de- 
murrer the rule is invoked that, when the period 
of limitations has once commenced to run, it 
will not be suspended, except where the statute 
itself so provides. That such is the general rule 
may be conceded, but there are exceptions to it. 
Statutes of limitations are based upon the pre- 
sumption that one having a legal claim will not 
delay enforcing it beyond a reasonable time if 
he has the power to bring suit upon it. Such 
reasonable time is therefore fixed and allowed. 
But the basis of the presumption is gone when- 
ever the right or ability to resort to the courts 
or to bring the action does not exist. In such 
cases the creditor has not the time within which 
to bring his suit that the statute has given him, 
and the time that he is so prevented from suing 

~ upon his claim will not be included in comput- 
ing the period of limitation.”’ 


The condition of ‘suspended animation’’ to which 
the defendants and their co-conspirators reduced 
the Washington Company, and in which they kept 
it from 1909 to 1915, was very akin to duress, and 
during duress the statute does not run in favor of 
him who imposed it. In Allen v. Leflore County, 
78 Miss. 671, 29 So. 161, where a wife had executed 
a deed to property in order to make good the alleged 
defalcations by her husband, an ex-county officer, 
from the county, and at the time of executing it she 
was laboring under duress induced by threats that 
her husband would be sent to the penitentiary un- 
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less his alleged shortages were made good, the Court 
held limitation against an action by her or her heirs 
to avoid the deed did not begin to run until the 
husband’s death, since while he was alive the duress 
was still in force. To the same effect is The Eureka 
Bank v. Bay, 90 Kan. 506, 509, 185 Pac. 584. 

In Howard v. Carter, T1 Kan. 85, 89-90, 80 Pace. 
61, the facts were that an old man was alleged by 
the plaintiff, one of his heirs, after the old man’s 
death, to have been of unsound mind and body and 
to have been unduly influenced to make deeds of all 
his property to two sons-in-law. The heir sued for 
cancellation of the deeds. The Court said (p. 63): 

“The allegation of the petition is ‘that he 
was mentally weak at the time of the execution 
of the deeds,’ and that this condition had ex- 
isted for more than eight years prior to his 
death. Being so mentally weak and under the 
influence of the sons-in-law, the statute of limi- 


tations would not run against him in their 
Tanor,’? : 


National Bank of Commerce v. Wade, 84 Fed. 10, 
15, was a case by a bank of Tacoma, Washington, 
against ex-directors for damages arising from the 
making of excessive loans, in violation of the na- 
tional banking act, when they were in office. The 
case was in equity because of the complicated nature 
of the accounts to be examined. Judge Hanford 
Said: 

‘‘T hold that in eases of this nature the stat- 
ute of limitations will not begin to run so long 
as the cestut que trust is under the control or 
imfluence of the trustee (2 Perry, Trusts, 3d 
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ed., sec. 864, p. 512; 2 Pom. Eq. Jur., §1089), 
and as this suit was commenced within three 
years from the time when the defendants gave 
up control of the bank to their successors, it is 
not barred by the statute of limitations.’’ 

It will not do to say that the Washington Com- 
pany was not subjected to a superior power by the 
defendants. In the nature of things the combined 
wrongful action of all its officers, directors and 
stockholders is superior power, for a corporation 
can act in no other way than by them (for action 
for.a corporation by a receiver is not action by the. 
corporation, but in its behalf). Add to the fact 
that the defendants naturally would not act in its 
behalf, the other fact that they turned the corpora- 
tion over to another company which not only would 
not but could not act in its behalf or legally cause 
it to act, and consider the reasons for this ‘‘would 
not’? and ‘‘could not’’—the conspiracy, the unlaw- 
ful and ultra vires ‘‘sale’’ of stock, the ‘‘consolida- 
tion’’—and it 1s just as apparent that the Washing- 
ton Company was subjected to a superior power as 
that the bank in the above mentioned case of Jack- 
son v. Fidelity etc. Co., 75 Fed. 359, was subjected 
to such superior power when its officers and direc- 
tors ceased to act for it and it went into the hands 
of government officers, and its books and papers 
were taken possession of by the prosecuting attor- 
ney. Here also the company fell into alien hands, 
not friendly, helping hands, as in that case, but 
hostile, piratical hands. Here also the books and 
papers of the company fell into other hands than 
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those of its own representatives—first into the 
hands of the Nevada Company and then into the 
hands of the receiver for the Nevada Company. 
The fact that here the impotence, the ‘‘suspended 
animation,’’ of the Washington Company was care- 
fully and skilfully planned and designed by these 
defendants, does not make it less, but rather more, 
a case of ‘“‘superior power’’ than where such sus- 
pension of animation was fortuitous, as in the said 
Jackson case. The fact that this suspended anima- 
tion resulted from the acts of all its stockholders, 
directors and officers does not make it less a case of 
suspended animation through superior power than 
where it happens as a result of an act by a part 
only of its officers and directors, as in the Jackson 
ease. The fact that it was brought about directly 
does not make it less such a case than where it 
comes about indirectly. As the Supreme Court of 
the United States said in United States v. Wiley, 
supra, “whatever the original cause, the proximate 
and operative reason [for the stopping of the run- 
ning of the statute] is that the claimant is deprived 
of the power to institute his suit’’; and as the same 
great Court said in Brawn v. Sauerwein, supra, all 
these cases where the statute is held not to run ‘‘rest 
on the ground that the creditor has been disabled 
to sue, by a superior power, without any default of 
his own, and, therefore, that none of the reasons 
which induced the enactment of the statutes .apply 
to his case’; and as Judge Pardee said in the said 
Jackson case, the statute will not run, a fortiori, 
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where the defendants themselves are ‘‘chargeable 
with the suspended animation of the corporation.’’ 


That is this case. 
E 


Where Disability to Sue Has Been Caused by Him 
Against Whom the Cause of Action Exists, or 
Where by Any Conduct He Has Induced or Caused 
a Withholding or Postponement of Suit, He Is Es- 
topped to Say that the Statute of Limitations Ran 
During the Time the Disability Existed or the Suit 
was Withheld. 

The interpretation of the statute of limitations 
given by the Supreme Court of the State of Wash- 
ington is, of course, of controlling effect in this 
case, since it is that statute which governs. U.S. 
Rev. St., sec. 721; Leffingwell v. Warren, 2 Black 
(Ur Si) 598: : 

In Kreielsheimer v. Gill, 85 Wash. 175, 147 Pace. 
871, the Supreme Court of Washington, in an opin- 
ion written by Judge Chadwick, applied the doc- 
trine of equitable estoppel to the limitation period. 
The case held that where a promise is made to pay 
as soon as a suit against a person secondarily liable 
is over, regardless of the outcome of that suit, and 
a creditor is thereby caused to delay the enforce- 
ment of his claim, an equitable estoppel is created 
so that the primary debtor cannot claim that the 
statute of limitations was running against the debt 
while the creditor thus forbore to sue. The Court 
quoted approvingly from 25 Cye. 1016, as follows: 


‘“The doctrine of equitable estoppel may in 
a proper case be invoked to prevent defendant 
from relying upon the statute of limitations, it 
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being laid down as a general principle that 
when a defendant electing to set up the statute 
of limitations previously by deception or any 
violation of duty toward plaintiff, has caused 
him to subject his claim to the statutory bar, 
he must be charged with having wrongfully 
obtained an advantage which equity will not 
allow him to hold.’ 


Of the doctrine of equitable estoppel 16 Cyc. 682 
says: 

‘‘The term was borrowed originally from 
equity and hence denominated ‘equitable estop- 
pel.’ Equitable estoppels are so called not, how- 
ever, because their recognition is peculiar to 
equitable tribunals, but because they arise upon 
facts which render their application in the pro- 
tection of rights equitable and just. The doc- 
trine is recognized in the courts of common law 
just as much as in courts of equity, although 
it was at first administered as a branch of 
equity jurisprudence. ”’ 


In another Washington case, namely, Marshall- 
Wells Hardware Co. v. Title etc. Co., 89 Wash. 404, 
409, 154 Pac. 801, 803, an action at law on a bond, the 
Court said: 

‘It is no doubt the rule that, where a fraud, 
or circumstances amounting to a fraud, pre- 
vents a party from maintaining an action 
against another, the equitable rule of estoppel 


will apply. The authorities are abundant to 
that effect.’’ 


It is the general rule that where one has prevented 
the bringing of suit against himself, whether by 
duress or a controlling influence over the plaintiff 
or by any means that would make it unfair and 
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unjust for him to say that the statute had run, he 
will be held estopped to set up the statute of limita- 
tions. 
Voorheis v. People’s Mut. Benefit Society, 91 
Mich. 469, 474, 51 N. W. 1109; 
Armstrong v. Levan, 109 Pa. St. 177, 1 Atl. 
204 ; 
Renackowsky v. Board of Water Com’rs., 122 
Mich. 613, 81 N. W. 581; 
Howard v. Carter, 71 Kan. 85, 80 Pae. 61; 
Jenkins v. Jenkins, 94 Kan. 263, 146 Pac. 414; 
Coxe v. Huntsville Gas Light Co., 106 Ala. 
aie, 17 So. 626: 
Klumpp v. Thomas, 162 Fed. 853. 


Treasurer of Brown Co. v. Martin, 50 Oh. St. 197, 
203, 205, 33 N. H. 1112, 1113, 1114, was a suit to en- 
force the payment of an assessment levied to pay 
for a public improvement. The owner of the land 
had, by a prior action, restrained the collection of 
the assessment. ‘The question was whether time ran 
while the injunction was in force. The Court said: 


ce * * the question is whether or not a 
party may be permitted to set up the bar of 
the statute of limitations as a defense to an 
action the commencement of which he has 
wrongfully procured to be restrained until 
sufficient time has elapsed to render such a de- 
fense available at law. * * * It seems reason- 
able to conclude that it would be against con- 
science for a party to maintain a plea of the 
statute against an adversary, who, by his pro- 
curement, has been enjoined from prosecuting 
his suit. * * * No man should be permitted to 
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take advantage of his own wrong. * * * The 
delav complained of was the result of the 
wrongful act of the defendant himself, for 
which the plaintiff was in no way responsible, 
and it now comes with an ill grace for the un- 
successful party in that litigation to insist that 
the observance by plaintiff of that order of in- 
junction and his obedience to it, shall work a 
defeat of his right of action because of such 
delay.”’ 


In Hayes v. Kenyon, 7 R. I. 186, 141, hereinbe- 
fore referred to, where the president of a bank had 
sold it out, as these defendants sold out the Wash- 
ington Company, to an irresponsible set of men 
for a large bonus, the receiver recovered judgment 
against the President; the Court saying: 

‘‘One would think, especially if this was done 
without authority even formally legal, that it 
was a wrong for which the bank itself might 
have redress, if it was ever rescued from the 
hands into which it had fallen so as to be able 
to seek it, and that the plaintiff might maintain 


this action as representing the corporation 
omilty.”’ 


We submit that from the foregoing principles and 
authorities the conclusion is inevitable that time did 
not run against the Washington Company until 
1915. Those principles, applied to the facts of this 
case, are: (1) The defendants, in the transactions of 
September, 1909, and subsequently, were acting (a) 
in their own private interest, and (b) adversely to 
the interest of the Washington Company, and until 
1915 the company did not fall into the care of any 
one who could, in its behalf, take notice of or know 
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either those acts or their fraudulent, adverse char- 
acter; and because of the relation of principal and 
agent existing between the corporation and the de- 
fendants, and the latter being the only source from, 
by and through whom, before 1915, it could have got- 
ten or be charged with notice or knowledge of this 
cause of action, the statute did not run so long as 
that condition continued; and (2) by reason of the 
corporation being deprived of any one who would 
or could speak or act in its behalf and of being 
thrown into the hands of another company for the 
very purpose of being robbed and rendered impo- 
tent by the latter, which purpose was actually ac- 
complished, the Washington Company was disabled 
by a superior power from suing on this cause of ac- 
tion until 1915, and whether such disability had been 
brought about by the defendants or not the statute 
would not have run until the disability was removed 
in 1915; and (8) the disability having been brought 
about by the defendants themselves, they are es- 
topped to say that time ran before the disability 
was removed in 1915. These three principles may 
be respectively termed briefly, (1) suppression of 
knowledge by agent, (2) subjection to superior 
foree, (3) prevention of action by the defendants 
themselves. Under each one of these principles, in- 
dependently of the other two, the statute did not run 
until a receiver for the Washington Company was 
appointed in 1915. 


And, in our view, the statute began to run from 
the time the receiver was appointed in Washington, 
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not from the time that he was appointed in Alaska, 
that is, in September, 1915, not in May, 1915. (See 
tr. pp. 4245.) Washington is the domiciliary State 
of the Washington Company; and the principle of 
the case of Pacific Coast Coal Co. v. Esary, 85 Wash. 
448, 148 Pac. 579, seems to be that no action could 
be brought in that State for the recovery of the 
general property of the corporation or on the choses 
in action belonging to the corporation generally, as 
distinguished from property and choses in Alaska, 
by the receiver appointed in Alaska. Therefore, un- 
der the foregoing principle that time does not run 
until there is some one who ean sue, the statute did 
not run until the receiver was appointed in Wash- 
ington. Hobart v. Connecticut Turnpike Co., 16 
Conn. 145, 148, is a case in point. A testatrix died 
in New York in 1822, owning stock in a turnpike 
company in Connecticut; her will was probated and 
her executors qualified in New York soon after her 
death. Nineteen years later, in 1840, administration 
was granted on her estate in Connecticut, and an 
administrator cum testamento annexvo appointed. ‘T'o 
an action brought by this administrator appointed 
in Connecticut against the turnpike company to re- 
cover dividends declared between 1826 and 1834 the 
defendant company pleaded the statute of limita- 
tions of six years; and it was held that the statute 
began to run against the claim only from the grant- 
ing of administration in Connecticut, and that, con- 
sequently, the claim was not barred. The Court 
said: 
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‘“The dividends for which this suit is brought, 
it will be observed, accrued to Mrs. Startin’s 
estate after her decease, and before her will had 
been proved [in Connecticut] or administration 
taken on her estate [in Connecticut]; and more 
than six years previous to the commencement of 
this suit. But administration was not taken on 
her estate [in Connecticut] till 1840, much less 
than six years previous to the commencement of 
the suit. And the question is, whether the plain- 
tiff’s claim is barred, by the statute of limita- 
tions. And this depends upon the answer to an- 
other question, namelv, when did the statute be- 
fin to run against this claim? Was it when the 
dividends accrued, or when administration was 
granted on her estate? And this precise ques- 
tion was decided, in the case of Murray v. Hast | 
India Company, 5 B. & A. 204 (7 E. C. L. 70) in 
which Abbott, Ch. J., in giving the unanimous 
opinion of the court of King’s Bench, after re- 
ferring to the authorities and coming to the con- 
clusion that they sustained the claim of the 
plaintiff, that the statute did not begin to run 
till the granting of administration, says: ‘Now, 
independently of authority, we think it cannot 
be said, that a cause of action exists, unless there 
be also a person in existence capable of suing.’ 

“That case was twice argued in the court of 
King’s Bench, and the question settled, upon 
great deliberation. We believe it to have been 
correctly settled.”’ 


Though, under the foregoing authorities and the 
facts set out in the complaint and the conclusions 
which we think must be drawn from such author- 
ities and facts, we deem it immaterial which section 
of the Washington statute governs this case, since 
the action is well within time whichever section ap- 
plies, yet we will consider the statute, for it clearly 
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supplies a fourth distinct and independent ground 
for holding that time did not begin to run until 
1915. 

r 
The Acts Described in the Complaint Were a Palpable 

Fraud on the Washington Company and the Statute 

Applicable to This Case Is the Fourth Subdivision of 

Section 159 of the Washington Code. 

The estoppel which we have shown to _— the 
defendants from claiming that time ran against the 
Washington Company on this cause of action, is in- 
dependent of the provisions of the fourth subdivision 
of section 159 of the Washington Code. That-the 
two are distinct cases of estoppel, each independent 
of the other, may be seen from an illustration: If A 
has a cause of action against B on a promissory note, 
and B, to keep A from suing, locks A up until the 
statute has run, Bb is estopped to set up the statute 
when the suit is afterwards commenced. Such: a 
ease, however, would not fall under sec. 159, subd. 
4, which reads: 


~ “8159. Within three years, — 


% oS % 


: ‘4. An action for relief upon the ground of 
fraud, the cause of action in such case not to be 
deemed to have accrued until the discovery by 
the aggrieved party of the facts constituting the 
Tramady” 


So we say that, regardless of whether this case 
falls under sec. 159, subd. 4, the defendants are 


estopped from claiming that the statute ran before 
1915, by reason of the fact that their acts amounted 
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to a physical prevention by superior power which 
kept the company from suing before that time. 

If the corporation had possessed a mind inde- 
pendent of its stockholders, directors and officers, 
then the fact that the acts of the conspirators in 
September, 1909, and subsequently, were in the priv- 
ate interest of the conspirators and adverse to the 
Washington Company would naturally, through such 
supposed other mind, have been known to the com- 
pany. But possessing no such other mind, that fact 
could not be known to the corporation. Therefore, 
in the nature of things, those acts and facts remained 
hidden and concealed, and were not discovered elo 4 
the aggrieved party,”’ the corporation, until 1915 
when the receiver was appointed. 

Here we must notice briefly the mistake made by 
the lower Court in assuming that Mr. Noyes, as re- 
ceiver of the Nevada Company, could have brought 
this action, or that any knowledge which Mr. Noyes, 
as the receiver of the Nevada Company or person- 
ally, may have had in some way affected and bound 
the Washington Company before he was appointed 
- receiver of the latter company. Surely the fallacy 
of such a proposition is outstanding. The Court 
sald’ Gr. p. 71): 

“But in the instant case the facts were known 
* * * ‘Tn fact, the complaint sets out the 
transactions at. hand, all of which appear to 
have been in the possession of the plaintiff more 


than three years prior to the commencement of 
tineeaction * © *.” 


Even if Mr. Noyes had known the facts in 191], 
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how would that affect the rights of the Washington 
Company, or its receiver, in this action? He-was 
not its receiver until 1915. It had no receiver until 
1915. Until 1915 Mr. Noyes was as much an ‘‘out- 
sider’? as any ‘‘man in the street,’’ so far as his 
right to enforce this cause of action or any other 
in behalf of the Washington Company was’ con: 
cerned. The Court says the facts were ‘‘in the pos- 
session of the plaintiff more than three years.”’ 
Who 7s the plaintiff? The title of this case shows 
him to be ‘‘F. G. Noyes, as Receiver of the Wash- 
inmgton-Alaska Bank, a corporation organzed under 
the laws of the State of Washington.’’ Now, the 
complaint shows that in Alaska that person’ came 
into existence in May, 1915, and that in ~Washing- 
ton he came into existence in September, 1915. (See 
tr. pp. 42-45.) Suppose that after acquiring knowl- 
edge in the spring of 1915 (tr. p. 41) there had 
been no consolidation, and without being appointed 
receiver of the Washington Company, Mr. Noyes, 
who was then the receiver in Alaska of the Nevada 
Company, had brought an action against these de- 
fendants and in behalf of the Washington Company 
upon exactly the same cause of action as is stated in 
this complaint, how promptly the defendants would 
have demurred to the complaint under the provisions 
of section 259 of Remington & Ballinger’s Annotated 
Codes and Statutes of Washington, which provides, 
“The defendant may demur to the complaint when 
it shall appear upon the face thereof * * °* (2) 
That the plaintiff has no legal capacity to sue;’’ and 
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how certainly, and correctly, too, the lower Court 
would have sustained the demurrer on that ground. 


This is plainly an action ‘‘for relief upon the 
ground of fraud,’’ within the terms of sec. 159,’ 
subd. 4. The complaint shows that the defendants 
intended to and did turn the Washington Company 
over to the Nevada Company, and that thus the Ne- 
vada Company was by the defendants given access 
to the Washington Company’s money and property; 
that the defendants at that time knew the Nevada 
Company to be grossly insolvent; that the natural 
and probable result followed—the Washington Com- 
pany was robbed—its assets were converted by the 
Nevada Company; that the transaction was carried 
out by means of a ‘‘sale’’ of stock,—unlawful and 
known to the defendants to be unlawful because in- 
tended to violate, and actually violating the Sherman 
Law,—null and void and known to the defendants 
to be null and void because forbidden (a) by the 
general rule of common law prohibiting one bank 
from buying the stock of another, and (b) by the 
express prohibition in the charter of the Nevada 
Company; that the scheme was further carried out 
and designedly protected and screened from detec- 
tion by a pretended consolidation, unlawful because 
not permitted by the charters of the companies in- 
volved, and reallv not attempted in good faith to be 
effected, though pretended to the public and to the 
banks’ customers to be effected; that the scheme 
and its successful accomplishment were further de- 
signedly protected and screened from detection by 
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a fraudulent change of name of the Nevada Com- 
pany, made at the very moment of the ‘‘consolida- 
tion,’’ by which it ceased to use the name ‘‘ Fair- 
banks Banking Company”’ and took the name of the 
Washington Company, ‘‘ Washington-Alaska Bank.’’ 
All of these facts taken together proclaim in trumpet 
tones that this action is ‘‘for relief upon the ground 
of fraud,’’ and bring it within the spirit and very 
letter of section 159, subdivision 4. 

This case, therefore, comes within sec. 159, subd. 
4, for the same reason and in the same way that 
Stearns v. Hochbrunn, 24 Wash. 206, 64 Pac. 165, 
came within it. In that case it was held that where 
an agent converted money properly belonging to his 
principal and resorted to subterfuges to conceal that 
fact, the action of the plaintiff was properly in dam- 
ages for the fraudulent conversion and fell within 
said section and subdivision. 

In Pondir v. New York L. FE. & W. R. Co., 72 Hun. 
o04, 389, 25 N. Y. Supp. 560, 562, the Court said of 
a transaction by which one corporation, owning 
nearly all the stock of another corporation, took a 
lease for 499 years on the latter’s property, paying 
therefor only taxes and interest on the latter’s debts: 

‘“This was effected through the compliant 
board of directors of the Buffalo, Bradford and 
Pittsburgh Railroad Company, elected and con- 
trolled by the Erie Railway Company, which 
held a majority of the stock of the Buffalo, 
Bradford and Pittsburgh Railroad Company. 
By this means the last-mentioned corporation 


was stripped of all of its property * * * 
and for the use of which nothing will be paid for 


122 


499 years, except taxes assessed on its property 
and the interest on its debt. This renders all 
of the shares not held by the Erie Railway Com- 
pany practically valueless, and that such was the 
intended effect 1s apparent from the transac- 
tions. This was a fraud on the Buffalo, Brad- 
ford and Pittsburgh Railroad Company * * *.”’ 
It is clear from statements made by the Lords 
Justice in the case of Jletropohtan Bank v. Hevron, 
) Exch. Div. 319, that, in their opinion, the statute 
would not run against a corporation in favor of a 
director if the other directors, who knew of the 
transaction, participated in or winked at the fraud. 
There the liquidator of the company sued one of the 
directors for 250 pounds sterling received by him 
from a debtor of the company as a bribe for using 
his influence with the board to permit the debtor 
to compromise the debt at a very low figure. But 
the other directors at a regular board meeting had 
been fully apprised of the whole matter by the 
debtor and had evidently disbelieved the story, for 
they took no action. At least, it was not charged 
that the other directors were implicated in the 
fraud. Lord Justice James said: 


‘*T think, therefore, that the statute of limita- 
tions in this case began to run from the time at 
which the company discovered the fact, and the 
company must be held to have discovered the 
fact at the time when the person who is said to 
have paid the bribe went to the board of di- 
rectors and told them the circumstances of the 
ease. The fact that the directors investigated 
it and came to the conclusion that it was not 
true, does not at all help the company, unless 
thev allege and prove that the directors became 
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accomplices in the fraud and added to the orig- 
inal fraud by a gross neglect of duty on their 
part. There is no suggestion of that kind.”’ 


And Lord Justice Cotton, speaking of the inno- 
cent directors and of the charge made by the debtor 
against the bribed director, said: 

“There is no suggestion that they, for any 
purpose of ther own or wn fraud of the company 
abstained from investigating it.’’ 

A case directly in point on the proposition that a 
cause of action arising out of a secret, underhand 
violation of the Sherman Act is ‘‘for relief upon 
the ground of fraud,’’ is American Tobacco Co. v. 
People’s Tobacco Co., 504 Fed. 58. The only question 
involved on the writ of error was the statute of lim- 
itations. The American Tobacco Company, another 
company and an individual had conspired against 
the People’s Tobacco Company, in violation of the 
Sherman Law, and the latter company sued them 
under section 7 of that law. The Court said (pp. 
SO) : 

‘“The contention here, on the part of the 
People’s Tobacco Company, as we understand it, 
is that the combination and conspiracy between 
the American Tobacco Company, Augustus 
Craft, and the Craft Tobacco Company was con- 
cealed by the latter companies, or, at least, that 
their business operations and their methods were 
of such character that they concealed them- 
selves, and that such concealment would prevent 


the running of the statute. 
* ac x 


‘“The view of the Court, as indicated by the 
charge, was that prescription did not begin to 
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run until the People’s Tobacco Company knew, 
or ought to have known, of the agreement or 
arrangement called ‘a combination or conspir- 
acy’ on the part of the other tobacco companies 
against it.’’ 


The Court then quotes with approval from Batley 
v. Glover, 21 Wall. 342, and continues (p. 62): 


‘‘Tt must be borne in mind that the course of 
the wrongful conduct, injurious to the plaintiff, 
was all this time concealed from the plaintiff, 
and this conduct and this concealment must nec- 
essarily be considered as a fraud on the plan- 
tiff. The court, in its charge, evidently assumed 
that, if the jury had found that the plaintiff 
was not entitled to damages, it would be unnec- 
essary for it to consider the question of prescrip- 
tion at all. Indeed, such is indicated in the 
charge itself. But if it found damages for the 
plaintiff, making the consideration of the ques- 
tion of prescription necessary, then they would 
have already found such conduct on the part of 
the defendants as would amount to a fraud on 
the plaintiff, and all it was then necessary for 
it to consider was when the plaintiff first ascer- 
tained the facts which formed the basis for the 
charge of fraud.” 


We deem this case of American Tobacco Co. v. 
People’s Tobacco Co. an unimpeachable authority to 
the effect that the conduct of the defendants in the 
case at bar gave rise to ‘‘an action for relief upon 
the ground of fraud,’’ within the meaning of the 
section and subdivision of the statute of limitations 
which we are now considering. 

The term ‘‘conspiracy’’ is hard to define. The 
term ‘‘fraud’’ is hard to define. They are not iden- 
tical or synonymous in all cases. Not all conspir- 
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acies, it may be, are frauds. But we respectfully 
submit that it is impossible to think of a conspiracy 
that is not a fraud where the following are the facts: 
Where two or more persons secretly conspire for the 
purpose of injuring ‘‘the business or property”’ of 
a third person, in pursuance of which conspiracy 
overt acts are committed in secret and devious ways, 
which overt acts actually do injure such third per- 
son. And that is this case, as alleged in the com- 
plaint herein. 


G 


The Action Being in Right of the Corporation No Dis- 
covery of the Facts by the Corporation’s Creditors 
Could, in Itself, Have Started the Statute Running. 
It may be objected that the fraud might have been 

discovered by others than the corporation itself and 

that they might have started suit to bring about re- 
lief to the Washington Company. To that we an- 
swer: (1) That is exactly what did occur; (2) that 
if others had not so discovered the fraud the defend- 
ants could not object because they intended and 
tried, successfully until 1915, to mislead the depos- 
itors and creditors of the Washington Company, and 
the public generally, into believing that there was 
no Washington Company left to be rescued—that 
it had been consolidated with the Nevada Company 

(tr. pp. 38-42) ; and (3) that it is immaterial, so far 

as the right of action of the Washington Company 

against these defendants is concerned, whether the 

Washington Company’s creditors discovered the 

fraud of the defendants or not, because this is not 
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a suit in right of the creditors, but of the corpora- 
tion alone, and the discovery by the creditors of the 
right of action, while most fortunate for the cor- 
poration and the creditors themselves, neither start- 
ed nor could start the statute running. It was not 
till a representative of the corporation had knowl- 
edge or notice of the facts that the statute could be- 
gin to run, for not till then was knowledge or notice 
brought home to the corporation. For the reasons 
heretofore dwelt upon, the knowledge of the de- 
fendants was not the knowledge or notice of the 
Washington Company. The creditors are not rep- 
resentatives of the corporation. The receiver is. 
Therefore, not till there was a receiver of the 
Washington Company, himself having such knowl- 
edge or notice, was such knowledge or notice brought 
home to the corporation. 


How could the appointment of a receiver be 
brought about? By the defendants? Vain hope! 
By. their co-conspirators? Equally vain. By action 
of the domiciliary State, Washington? It had no 
practical interest in a corporation which, though or- 
ganized under its laws, never did business within 
its boundaries, but operated exclusively two thous- 
and miles distant, and moreover the State had and 
could have no knowledge upon which to act. There 
was but one hope; namely, that some creditor of 
the Washington Company would discover the fact 
that said company was never consolidated with the 
Nevada Company, and, therefore, still persisted as 
a corporation with assets to be administered. If 
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such administration could be had the causes of ac- 
tion belonging to the company could be enforced. 
But, as the complaint charges, the defendants had 
deliberately misled the creditors. That was part 
and pareel of the defendants’ scheme. Otherwise 
they might have been tripped up in carrying out 
their plans. So it was only by an accident, by some 
fortuitous occurrence, that the discovery by a cred- 
itor could be made. The complaint sets out how 
that came about. It is set out, with other facts, for 
the purpose of showing how it happened that a rep- 
resentative was finally appointed who had knowl- 
edge or notice ‘‘of the facts constituting the fraud,’’ 
—how the discovery of those facts was finally made 
on behalf of the corporation. Dulatoriness by the 
creditors, after learning the real situation, would 
not have affected the corporation or its right of 
action in any way, since this action is wholly in 
right of the corporation. But were the law other- 
wise, the complaint shows vigorous action by cred- 
itors the instant they learned the situation. 


Therefore, on this point we adopt the position of 
counsel for the defendants, taken by them in the 
lower Court, for we say, with them, that the knowl- 
edge of any creditor is immaterial. We say further 
that the only question which is material is, When 
was the corporation or some one representing it first 
able to bring this suit? And the answer obviously 
is, Not till there came into being some person or 
functionary, apart from the defendants, to represent 
the corporation. In the circumstances of this cor- 
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poration that is equivalent to saying, Not till a re- 
celver was appointed for it. And as Mr. Noyes, at 
the time of his appointment, though obtained only 
shortly prior thereto (tr. p. 41), had knowledge of the 
conspiracy and all the hitherto concealed and undis- 
covered facts relating thereto, his personal knowl- 
edge became on the instant of his appointment the 
knowledge of the receiver of the Washington Com- 
pany, and from that date, and that only, the statute 
began to run. 


H 


Fraud Which Conceals Itself Prevents the Running of 
the Statute of Limitations Just as Effectually as 
Fraud Which the Defendant Actively Conceals. 

We have demonstrated, we think, in connection 
with topics previously discussed, that, the defend- 
ants having acted in their own interest and adverse- 
ly to the corporation and the corporation therefore 
having had no one through whom it could have or 
receive knowledge or notice, the corporation could 
not and did not have such knowledge or notice till 
a receiver for it was appointed in 1915. We have 
also shown that the conduct of the defendants, as 
alleged in the complaint, was, under the authorities, 
a fraud. Therefore, in the nature of things, the 
said fraud remained concealed from the corporation 
till said receiver was appointed. But more than that, 
the complaint distinctly alleges, as already stated 
herein, that the defendants purposely screened the 
real nature of their acts by clothing them in the 
forms of law—a sale, a consolidation, ete.—for the 
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very purpose of preventing detection by the only 
persons by or through whom, in the circumstances, 
relief for the corporation could possibly be initiated. 
Therefore the complaint makes out a case not only 
of fraud, the nature of which concealed it, but also 
of fraud designedly concealed from the creditors, 
through whom alone relief was, as a practical fact, 
to be expected. 


The authorities, both in numbers and respectabil- 
ity, are overwhelming, that fraud which conceals 
itself prevents the running of statutes of limitation, 
both in equity cases and in actions at law, no less 
than that fraud which the defendant actively con- 
cealed. The statute does not run until the fraud 
is discovered. 


Bailey v. Glover, 21 Wall. 342, 347-349 ; 

Martin v. Smith, Fed. Cas. No. 9,164; 

Carr v. Hilton, Fed. Cas. No. 2,436; 

Bartles v. Gibson, 17 Fed. 298, 299; 

Cook v. Sherman, 20 Fed. 167, 171, 172; 

Duff v. Furst Nat’l. Bank, 13 Fed. 65; 

Snodgrass v. Bank of Decatur, 25 Ala. 161; 

First Mass. Turnpike Co. v. Field, 3 Mass. 
2Oilw, | 

McMullen v. Winfield Bldg. & Loan Ass’n., 
64 Kan. 298, 67 Pac. 892, 894; 

Moore v. Waco Bldg. Ass’n., 19 Tex. Civ. App. 
68, 45 S. W. 974; 

Booth v. Lord Warrington, 4 Brown’s Parha- 
mentary Cases 163; 

Rolfe v. Gregory, 4 DeGex, J. & 8. 576; 
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South Sea Co. v. Wymondsell, 3 Peer Wil- 
liams 1453; 

Hovenden v. Lord Annesley, 2 Schoales & 
Lefroy 634; 

2 Pomeroy’s Eq. Jur., $917, note 2; 

Story, Eq. Jur., §1521; 

Kerr, Fraud & Mistakes (4th ed.), p. 346. 


And see: 


Northwestern Lumber Co. v. Aberdeen, 35 
Wash. 636, 639, 77 Pac. 1063; 

New York etc. Co. v. Tacoma, 30 Wash. 661, 
71 Pac. 194; 

Bidwell v. Tacoma, 26 Wash. 518, 67 Pac. 259; 

Potter v. New Whatcom, 20 Wash. 589, 56 
Pae. 394. | 


In Bailey v. Glover, 21 Wall. 342, 347-349, the Su- 
preme Court of the United States, speaking through 
Mr. Justice Miller, said: 


‘‘In suits in equity where relief is sought on 
the ground of fraud, the authorities are without 
conflict in support of the doctrine that where 
the ignorance of the fraud has been produced 
by affirmative acts of the guilty party in con- 
cealing the facts from the other, the statute will 
not bar relief provided suit is brought within 
proper time after the discovery of the fraud. 

‘We also think that in suits in equity the de- 
cided weight of authority is in favor of the 
proposition that where the party injured by 
the fraud remains in ignorance of it without any 
fault or want of diligence or care on his part, 
the bar of the statute does not begin to run wn- 
til the fraud is discovered, though there be no 
special circumstances or efforts on the part of 
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the party committing the fraud to conceal it 
from the knowledge of the other party. 


= * * we ate of opimion * * * that 
the wetght of judicial authority, both in- this 
country “and in England, is in favor of the ap- 
plication of the rule to swts at law as well as in 
equity. And we are also of opinion that this 
is founded in a sound and philosophical view of 
the principles of the statutes of limitation. ‘They 
were enacted to prevent fraud. * -* * To 
hold that by concealing a fraud, or by commit- 
ting a fraud, in a manner that it concealed it- 
self until such time as the party committing the 
fraud could plead the statute of hmitations to 
protect it, is to make the law which was de- 
signed to prevent fraud the means by which it 
is made successful and secure. And we see no 
reason why this principle should not be as ap- 
plicable to suits tried on the common law ‘side 
of the court’s calendar.as.to those on the equity 
side. 


eee | Gee hold that when there has been 


no neglhgence or laches on the part of a plain- 
tiff in coming to the knowledge of the fraud 
which is the foundation of-the suit,.and when 
the fraud has been concealed, or is of such char- 
acter as to conceal itself, the statute does not 
begin to run until the fraud is discovered by, or 
becomes known to, the party suing, or those in 
privity with him.’’ 


Pomeroy, says ($917, note 2): 


‘*Tt has sometimes been said that actual con- 
cealment 1s necessary, and that the mere fact of 
non-discovery is not enough. This cannot mean 
that the defrauded party must necessarily have 
used some affirmative means to discover the 
fraud, for he might not have the slightest sus- 
picion of its existence; nor that the fraudulent 
party must necessarily have used some affirma- 
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tive means to cover up his acts; nor that any 
special duty, such as a trust or fiduciary rela- 
tion, must rest upon the fraudulent party, dif- 
ferent from that which rests upon all such 
wrong-doers to speak the truth. It can only 
mean that the defrauded party’s ignorance must 
not be negligent; that he remains ignorant with- 
out any fault of his own; that he has not dis- 
covered the fraud, and could not by reasonable 
diligence discover it. If the statement means 
anything more than this, it is in direct conflict 
with the ablest authorities, and with the very 
prineiple upon which the rule itself is based.’’ 
(Italics are author’s. ) 


I 
Matter of Foreign Law Is Matter of Fact 


Since it was only through the creditors that relief 
could be set on foot, it is to be observed that they 
were not only actually deceived, as the complaint 
alleges, by the representations made by the defend- 
ants, but also that the information which would have 
undeceived the creditors naturally concealed itself. 
That information was matter of foreign law—the 
laws of Nevada which would have made it clear that 
there could have been no consolidation. We say it 
naturally concealed itself, for surely it is not rea- 
sonable to expect that depositors or creditors of the 
Washington Company should look up the laws of 
the Nevada Company’s domicile, a foreign state, to 
find out what the latter company’s powers were. 
Assuming, for the sake of the argument, that the 
depositors were charged with notice of the powers of 
the Washington Company so far as related to their 
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transactions with it, to-wit, domg their banking 
with it, they were not chargeable with notice of the 
powers of the Nevada Company. It would be most 
unnatural of them to look up the laws of Nevada. 
It is not to be exacted or even expected of them. 
Those laws were matters which would naturally re- 
main unknown to them, and therefore the Court 
would not hold them chargeable with notice thereof. 
So far as they bore upon the creditors’ rights 
against the Washington Company, those laws were 
facts which naturally concealed themselves. The cen- 
tral question which affected the creditors’ rights was 
whether or not the Washington Company had been 
consolidated with the Nevada Company. If it had 
been, the administration under the Nevada Com- 
pany’s receiver was conserving and protecting the 
rights of those who had been creditors of the Wash- 
ington Company. If there had been no consolida- 
tion, the rights of the Washington Company’s cred- 
itors were not being protected. Whether there had 
been such consolidation depended upon (a) the ex- 
istence of laws in the domiciliary States of the cor- 
porations, Washington and Nevada, authorizing such 
consolidation, and (b) proceedings by the corpora- 
tions and their stockholders in conformity with such 
laws. The defendants represented to the creditors 
of the Washington Company, both by conduct and 
by declarations, that there were such laws and that 
such proceedings had been had. In the nature of 
things, one of these matters being the private pro- 
ceedings of the defendants themselves and their co- 
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conspirators, and the other being a matter of fact 
which said creditors could not be charged with 
knowing, the creditors could not know the untruth- 
Tulness of the representations. The creditors were 
residents of Alaska and all of their business trans- 
actions with the Washington Company occurred 
there. To them Washington and Nevada were for- 
eign States. 


The lower Court seems to have thought that as 
regards the creditors of the Washington Company 
the matters of Nevada law and Washington law 
were matters of law, not of fact, for it said (tr. p. 
71): 

“The allegations of the complaint to avoid 
the bar are not the want of knowledge of the 
facts but rather want of legal information upon 
the facts. * * * In fact, the complaint sets 
out the transactions at hand, all of which appear 
to have been in the possession of the plaintiff 
more than three years prior to the commence- 
ment of this action, but seeks to toll the statute 
because he was not advised of the legal status 
of the known facts.’’ 


Disregarding the obvious error already referred 
to hereinbefore, viz., of assuming that the know!- 
edge of Mr. Noyes in his private capacity or as re- 
ceiver of the Nevada Company could be imputed to 
the Washington Company, before he was appointed 
reeeiver of the latter company, we confine our at- 
tention to the error which the Court commits of con- 
sidering matters of foreign law to be matters of law, 
not of fact. It is teo well established to be ques- 
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tioned at this late day that. matters of foreign law 
are matters of fact. 
Haven v. Foster, 9 Pick. (Mass.) 112, 129, ¥9 
Am. Dee. 353, 359; 
Bank of Chillicothe v. Dodge, 8 Barb. (N. Y.) 
238 ; 
Ellison v. Branstrator, 153 Ind. 146, 54 N. E. 
433; 
Norton v. Marden, 3 Shepley (Me.) 45;. 
Patterson v. Bloomer, 35. Conn. 57, 95 Am. 
Dec. 218; 
Leslie v. Baillie, 2 Younge & C. Ch. 91; 
McCormick v. Garnett, 5 DeGex, M. & G. 278; 
2 Pomeroy’s Eq. Jur., §839; 
1 Story, Eq. Jur. (10th ed.), $140. 


And see: 
Merchants’ Bank v. Spalding, 12 Barb. (N. 
Y.) 302; Affd. 9 N. ¥. 53; 
California Civil Code, $1579; 
New York Civil Code, $764. 


The ease of Haven v. Foster, supra, is one of the 
clearest on this subject. An intestate, resident in 
Massachusetts, died leaving certain property in New 
York. He had four relatives living in Massachu- 
setts. If the property were distributed according 
to the laws of Massachusetts each of those relatives 
was entitled to one-quarter, but if according to the 
laws of New York, of which they were all ignorant, 
one of the four was entitled to one-half and the other 
three to one-sixth each. The property was distrib- 
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uted according to the laws of Massachusetts. There- 
after the one entitled to one-fourth learned of the 
provision of the New York law and sued one of the 
other distributees for the recovery of the difference 
between one-quarter and one-sixth. The Court said 
(9 Piek, 129) 


‘The principal objection to the plaintift’s re- 
covery, and the one most relied upon by the de- 
fendant’s counsel, is, that the payment to the 
defendant was made through misapprehension 
of the law, and therefore that the money can- 
not be reclaimed. 

‘It is alleged, that to allow the plaintiff to 
recover in the present action, would be to dis- 
regard the common presumption of a knowledge 
of the law, and to violate the wholesome and 
necessary maxim: Ignorantia juris quod quisque 
tenetur scire, neminem excusat. 

& * 29 


‘‘The misapprehension or ignorance of the 
parties to this suit, related to a statute of the 
State of New York. Is this, in the present 
question, to be considered fact or law? 

‘The existence of any foreign law must be 
proved by evidence showing what it is. And 
there is.no legal presumption that the law of a 
foreign state is the same as it is here. * * 
If a foreign law is unwritten, it may be proved 
by parol evidence; but if written, it must be 
proved by documentary evidence, * # * The 
laws of other states in the Union are in these 
respects foreign. laws. * *. * The courts of 
this state are not presumed to know the laws 
of other states or foreign nations, nor can they 
take judicial cognizance of them, till they are 
legally proved before them. * * 

“That the lex loci rev sitae must govern the 
descent of real estate, is a principle of our law, 
with which every one is presumed to be ac- 
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quainted. But what the lex loci is, the Court can 
only learn from proof adduced before them. The 
parties knew, in fact, that the intestate died 
seised of estate situated in the State of New 
York. They must be presumed to know that the 
distribution of that estate must be governed by 
the laws of New York. But are they bound, on 
their peril, to know what the provisions of these 
laws are? If the judicial tribunals are not pre- 
sumed to know, why, should private citizens be? 
If they are to be made known to the Court by 
proof, like other facts, why should not ignor- © 
ance of them by private individuals have the 
same effect-upon their acts as ignorance of other 
facts? Juris ignorantia est, cum jus nostrum 
ignoramus, and does not extend to foreign laws 
or the statutes of other states. 

‘‘We are of opinion, that in relation to the 
question now before us, the statute of New York 
is to be considered as a fact.’’ 


In Bank of Chillicothe v. Dodge, the Court said 
(8 Barb. 233): | 


‘‘Tgnorance of the law of a foreign govern- 
ment is ignorance of fact—and in this respect 
the statute laws of other states of this Union 
are foreign laws.’’ 


And it is also well settled that to be ignorant or 
remain ignorant of foreign law is not negligence, 
no matter how long that ignorance continues. In 
Haven v. Foster, quoted from above, the Court used 
this language (9 Pick. 128) : 


‘It is in the first place objected, that the 
plaintiff’s ignorance was owing to his own neg- 
hgence; that he shall not be allowed to take 
advantage of his own laches; that what a man 
may learn with proper diligence, he shall be 
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presumed to know; and that against mistakes 
arising from negligence, even a court of equity 
will not relieve. In all civil and criminal pro- 
ceedings every man is presumed to know the 
law of the land, and whenever it is a man’s duty 

- to aequaint himself with facts, he shall be pre- 

sumed to know them. But tlis doctrine does 
not apply to the present case. It was not the 
duty of the plaintiff to know the laws of New 
York, nor does ignorance of them wmply negh- 
gence.” 

But, as we have already stated, this action being 
in right of the Washington Company, not in right 
of its creditors, the vital question is not whether or 
when the creditors acquired notice or knowledge of 
the fraud, but when the corporation acqured such 
notice or knowledge, and in the nature of things 


that could not be till a receiver was appointed for it. 


SUMMARY 


The statute of limitations did not run against this 
eause of action until Mr. Noyes was appointed re- 
ceiver in the State of Washington in 1915 because: 
(1) Mx. Noyes as receiver of the Nevada Company 
was not receiver of the Washington Company, and 
his knowledge as receiver of the Nevada Company 
did not in any way affect or bind the Washington 
Company as to this or any other cause of action 
by or in behalf of the Washington Company; (2) 
all of the defendants, being all of the stockholders, 
directors and officers of the Washington Company, 
joined in the conspiracy, and thus the Washington 
Company was left without any one by or through 
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whom it could have knowledge o1 notice of the con- 
spiracy, and so long as that condition continued, that 
is, until the corporation could acquire such knowl- 
edge or notice, or some one in its behalf could ac- 
quire it, the statute did not run; (3) the conduct 
of the defendants and their fellow-conspirators 
amounted to prevention of suit by a superior power, 
and as long as such prevention continued the stat- 
ute did not run; (4) that prevention having been 
by the defendants themselves, the principle of es- 
toppel prohibits them from asserting that time ran 
against the corporation while the prevention con- 
tinued; (5) the whole transaction of September, 
1909, and later, was a fraud on the Washington 
Company, and that fraud was, until 1915, concealed 
by its very nature and by the very circumstances 
of the case from the Washington Company, in which 
alone the right of action existed; and the appoint- 
ment of the receiver in the latter year affected the 
Washington Company, for the first time, with 
knowledge of the fraud; but if the right of action 
had been in the creditors of the Washington Com- 
pany (as it was not), the fraud was concealed from 
them not only by its very nature but by the active 
and affirmative misrepresentations of the defend- 
ants and their co-conspirators, so that neglgence 
cannot be imputed to them for failing to discover 
the fraud prior to 1915. Tull 1915 there was no 
one who could sue. Till 1915 the fraud was not dis- . 
covered. 


We respectfully submit, therefore, that the Dis- 
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trict Court erred in sustaining the demurrer and 
in dismissing the action. The complaint states a 
cause of action against the defendants, and the 
action was commenced within time. 


HuauHes, McMIcken, DoveLL & RAMSEY, 
DE JOURNEL & DE JOURNEL, 
Otto B. Rupp, 


Roy V. Nyg, 
Attorneys for Plaintiff m Error. 


